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T HE Editor has very much to lament. 


that his endeavours to procure in- 
formation as tothe Author of the Treatiſe 
of Equity have hitherto been unſucceſs- 
ful, perhaps becauſe they who are capable 


of furniſhing ſuch information conceive © 
themſelves not free to diſcloſe what the 
Author himſelf has thought proper to 


conceal. 


If ſuch be the motive, it has at leaſt the 
ſanction of delicacy. It may, however, 
deſerve conſideration, that it is not the 
| leaſt important office of ſriendſhip, to 


bring into public view thoſe claims which 


the amiable diffidence of merit may 
have rendered its poſſeſſor unwilling to 
aſſert. 


PAR B-F ACE. 


aſſert. The high eſtimation, however, 
in which this Treatiſe has been held by 
the Learned of the Profeſſion, though it 
muſt long ſince have done away every fear 
of its Author's, or his memory's, ſuffer- 
ing with the Public, by the acknowledg- 
ment of the work, has not been ſufficient 
for ſuch purpoſe; and the Editor is com- 
pelled, by reſorting to general report, to 
ſtate what may detract from the right of 
another, and which muſt, at all events, 
leave the pretenſions of the reputed Au- 
thor in ſome degree doubtful. 


HENRY BaLLow, Eſquire, is the ge- 
nerally reputed Author of this work. He 
» appears, from the admiſſions to the Bar by 
the Honourable Society of Lincoln's-Inn, 
to have been called in Michaelmas Term 
| 1728. What was his then age, or what 
had been his previous courſe of education 
and ſtudy, are points upon which the 
Editor felt himſelf particularly anxious to 
procure information, as a knowledge of 
the courſe of reading which had pro- 
duced ſo profound a work, before its 
Author was of ten years ſtanding at the 

Bar, 


= 
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directed, the induſtry of the Student. 


The work was publiſhed in 17 37. not 
only anonymouſly, a circumſtance which 


of itſelf materially affects the authority of 


law publications, but alſo without refer- 
ences. The Learned might, indeed, by 


the peruſal of it, preſerve or revive their 


knowledge; but. to the Student, from the 


want of references, it was of little uſe: 


its contents were drawn from ſources 
ſcarcely known to him; he might, in- 
deed, adopt the impreſſions which the 
work conveyed, but he was ſtill igno- 
rant of the authority whence thoſe im- 
preſſions were derived. The Author, 


perhaps, apprehended, that references to 


that profound erudition which is every 
where traceable in the work, might to 
ſome have appeared an oſtentatious parade 
of learning, and, from the apprehenſion 


of offending the taſte of ſome, may have 


ſubmitted to a mode of publication which 
_ materially leſſens the utility of his work to 
others. To ſupply that defect, was all 


the 


Bar, might have ſtimulated, as well as 


vil 
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the Editor originally propoſed; but, as he 
advanced, he became ſenſible, that, from 
the improvements which have taken place 

in our ſyſtem of Equity, more might rea- 
ſonably be expected from him. 


In ſome inſtances, what the Author had 
ſtated as a principle, the Editor found, 
with reference to more modern deciſions, 
ſcaruely ſuſtainable as a general rule; and, 
in other caſes, he found, that what the 
Author had ſtated as a mere precedent, 
had, from its frequent adoption, acquired 
the authority of a principle. To incorpo- 
rate ſuch additional matter into the text, 
was the firſt plan which ſuggeſted itſelf to 
the Editor; but he ſoon found it imprac- 
ticable; to recaſt the whole work, would 
have been injuſtice to the Author; and, 
from ſuch conſiderations, the Editor was 
compelled to adopt the form- in which 
ſuch additional matter is now ſubmitted; a 
form in ſome reſpects certainly inconveni- 
ent; but, as it does not injure the original 
work, the Editor hopes it will meet with 
indulgence, 


The 
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The Editor has purpoſely refrained from 
entering into further particulars reſpecting 
the reputed Author. Should he here- 
after acquire information, which may 
remove all doubt as to the Author, and 
an opportunity offer of his communicat- 
ing ſuch information to the Profeſſion, he 
ſhall be happy in the opportunity of ac- 
companying ſuch information with ſuch 
other particulars as he may be able to 
collect concerning him. The Editor has 
alſo refrained from adverting to the nature 
of the ſubject of the work, as every in- 
telligent mind muſt be ſenfible of its 
importance, though the moſt enlightened 
and enlarged 1s ſcarcely equal to duly ex- 
patiating upon it. Gen 
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. Of Uſes and Trufts 
EE 
Their Nature. 
s e ION I: 


TFE will now proceed to ſome of the 
particular kinds of Agreements 
| which oecur moſt uſually in Chancery. 
And, 1ſt, Of a depoſitum or truſt, to which 
this Court owes its original (a), and which, 

5 8 if 


() The truſt here intended; as it was the origfo, 
fo it is alſo the pecuſiar object of equitable juriſdiction. 
There are, however, other truſts, which are; and ab 
ways have been, cognizable' in courts of law, ay dec 
poſits, and al} manner of bailments; and | eſpecially 
Vol. II. * 8 VV 
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if well conffered, will till be found to 


make the principal buſineſs here; for who- 


ever. has the poſſeſſion of goods or lands, 
either hath the abſalute property or eſtate 
| in 


that implied truſt to account for money received to an- 


other's uſe. See 3 Bla. Com. 432, and Sir Wm. 


Jones's admirable Eſſay on the Law of Bailments. 
With reſpe& to thoſe truſts which are excluſively cog- 
nizable in our courts of equity, they are in their nature 
very ſimilar to the fidei commiſſa of the civil law ; and 
indeed the invention ſeems to have been borrowed from 
them; and as the juriſdiction of the prætor was created 
ſor the purpoſe of protecting property fidei eommiſſum, 
ſo were courts of equity erected, or at leaſt their juriſ. 


diction extended, for the purpoſe of protecting and en- 


forcing the execution of truſts. The hiſtory of the 


prætorian inſtitution is thus deſcribed by Juſtinian: 


« Sciendum eſt omnia fidei commiſſa, primis tempo- 
ribus, infirma fuifſe ; quia nemo invitus cogebatur 
præſtare id de quo rogatus erat: Quibus enim non po- 
terant hæreditatem vel legata relinquere, fi relinque- 
bant, fidei committebant eorum, qui capere ex teſ- 
tamento poterant, hereditatem, et ideo fidei commiſſa 
appellata funt : quia nullo vinculo juris, ſed tantum 
pudore eorum qui rogabantur, continebantur. Poſtea 
divus Auguſtus primus ſemel iterumque, gratia per- 
ſonarum motus, vel quia per ipſius ſalutem rogatus 
quis diceretur, aut ob inſignem quorandam perfidiam, 
jaſſit conſulibus auctoritatem ſuam interponere: quod 
quia juſtum videbatur et populare erat, paulatim con- 
verſum eſt in aſſiduam juriſdictionem; tantuſque eo- 
rum favor factus eſt, aut paulatim etiam prætor pro- 

prias 
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in them, by a ſufficient- title, or, ſo fax As 
this is wanting, is conſidered as a truſtee 
for the true owner. And no man can be 
deprived of his eſtate and property, but 
ES = 


prius crearetur, qui de fidei commiſſis jus diceret, quem 
fidei commiſſarium appellabant. Inſt. lib. 2. ti. 23. 
Duplex olim uſus fidei commiſſorum fuit unus in mo- 
rientibus in peregrinatione, ubi ſæpe eveniebat, ut teſ- 
tamentum facere non poſſent propter penuriam teſ - 


tium civium Romanorum, quz res etiam uſum codicil- 
lorum invexit, alter in gratificandis incapacibus, cum 


ſcilicet heres clam fidem, ut incapaci reſtitueret, 


Vinnius 489.” Whether a gift or legacy upon truſt 
or in confidence, that the donee or legatee would 
hand it over to a perſon by law incapable of taking, 
is very particularly conſidered by Pothier (Traite des 
Donations, partie 1.. chap. 2. art. 3.), and denied to be 
in conſcience an effective and binding truſt. Vet to 
ſach cauſe, namely, the incapacity of eccleſiaſtical . 
bodies to take in mortmain, and the want of legal 
means to enforce the execution of a truſt created for 
their benefit, may be referred the origin of our equi- 
table ſyſtem. Gilbert's Lex Prætoria, 2395 260: And 
though the original purpoſe of this invention of uſes 
or truſts was diſappointed by the 15 Richard 2. c. 5. 
declaring all uſes ſubject to and within the ſtatutes of 
mortmain, and forfeitable like the lands themſelves ; 
« yet the idea having been once introduced, however 
fraudulently, it afterwards continued to be often inno- 
cently, and ſometimes very laudably, applied to a number 


of civil purpoſes, particularly as it removed the reſtraint 


of fen by will, and permitted the owner of lands, 
| * 2 in 
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with his eonſent, or by order of law; as 

= : | by. ſome contract or conveyance, or by a 
—- forfeiture for ſome crime, or want of claim 
in due time, or for ſome other default or 
-negligence in him; and therefore if a man 

pays money upon a miſtake, it not being 
intended as a gift, the receiver ſhall take it 

(2) Page only in truſt for him that paid it (1); and 
he 1 recover it back again even at lau (9. 

| But 


in his lifetime, to make various deſignations of their pro- 
fits, as prudence or juſtice, or family convenience, might 
from time to time require, till at length, during our long 
wars in France, and the ſubſequent civil commotions be- 
tween the Houſes of York and Lancaſter, uſes grew al- 
' molt univerſal, through the deſire that men had, when 
their lives were continually in hazard, of providing for 
their children, and of fecuripg their eſtates from forfeitures, 
when each of the contending. parties, as they became up- 
permoſt, alternately attainted the other: Wherefore, 
about the reign of Edward 4th, (before whoſe time, Lord 
| Bacon remarks, there are not fix caſes to be found relat- 
ing to the doctrine of oſes), the courts of equity began to 
: reduce them to ſomething of a regular ſyſem. 2 Bla 
Com. 329. Lex Prætotia 259, 260. ; but ſee Brent's Cale, 
f 2 Leon 14, in which the origin of uſes ts referred to 3 
: much earlier pie. 


* 


> 0 The . e money, which conſiſfeni 
. with conſcience cannot be retained, is in equity ſoff 
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But if the payment were upon an illegal 
contract, the law will not encourage ſuck 
engagements ſo far, as to help him again 

to his money; though if it were unlawful 

only on the part of the receiver, it might 


cient to raiſe a truſt in favour of the party from whom 
ot on whoſe uccount, it was receive; but in applying 
this rule to payments by miſtake, it is material to di- 
ſinguiſh miſtakes which proceed from ignorance of the huwy, = 
from thoſe miſtakes which are founded on the miſappres 
henfion of ſome fact. With reſpect to-millakes proceeding 

from ighorance of law, it is by do means true, that they 

are univerſally relievable in equity, or itt ail 'equitdble 

action at law, as when a man, not knowing that he wits 

diſcharged from a debt by the ſtatute of limitations; pays 

the debt; or being bound in honour and eonfclehee tb 

any particular payment, makes ſuch payment; for, in all 

caſes in which money is to be recovered back; merely) 

upon prineiples of equity, the governing queſtion ie who- 

ther the defendant can, with a ſafe conſcience, fetal - 

what he has received? Farmer b. Artndel, 2 Bla, Rep. 

824. Moſes v. Macfetlar, 2 Barr. 1012. Mut 6. 

Stokes, 4 Term Rep. 561, See alfs Nichols e. Leeſon, 

3 Ark. 573. Arwoed v. Latprey, M. 1/19, ftated in f 
2 note 3 Pr. Will. 127: Put if money which there was 
no grotnd to claim in conſcience be paid ot a miſtake f 
fact, it may be recovered back. 2 Burr. 1oic. Bre o. 
Dickſoo, 1 Term Rep. 285, except where if in paid imo 
court, in which caſe it ee Malcolh v. Fehn, 3 


2 Term Rep. 648. 5 | — 


Welk — — 4 
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be otherwiſe (c). And the ſame rules may 
be applied to all other Inns: | 


(c) The principal diftinQion in the civil law opon | 
| this point, appears, as already obſerved, B. 1, c. 4.9 4, 
| note (), to have depended upon the turpitude of the con - 
| tract involving both, or affecting only one of the parties, 
ubi et dantis, et accipientis turpitudo verſatur, non poſſe 
repeti dicimus; quotiens autem ſolius accipientis tur- 
pitudo verſatur, repeti. poſſe. The law of England alſo 
appears formerly to have conſidered all perſons, in any 
manner connected with an illegal contract, excluded from 
relief, in reſpect of what he might have paid under it; but 
as obſerved by Lord C. Thurlow in Neville v. Wilkinſon, 
1 Bro. Rep. 547, this rule (See Tomkins v. Barnett, 1 
alk. 22.) has been broken in upon by many deciſions. 
See Wilkinſon v. Kitchin, 1 Ld. Raymd. 89. And our 
courts, in the application of it, have even gone ſo far as 
to{diſcriminate the different degrees of guilt ; and on the 
ground of ſuch diſcrimination, have held, that money paid 
for inſuring Jottery tickets may be recovered back from the 
| Inſurer, Jacques v. Golightly, 2 Bla. Rep. 1073. Jacques 
v. Withy, 1 Bla. T. Rep. 65. But that payments by the 
inſurer in purſuance of his engagement cannot be recovered 
back, Browning v. Morris, Cowp. 790. Yet in both caſes, 
i the whole of the tranſaction is declared illegal, and prohi- 
bited by ſtatute. So in the caſe of an uſurious loan, it is 
now ſettled, that the lender may recover back, either in 
equity, or at law, the exceſs of intereſt; for he cannot be 
conſidered to be in pari delicto, Boſanquet v. Daſh wood, 


Forreſt 38. See alſo Smith v. Broomley, Dovgl. 670. 
Jones v. Barclay, Doug]. 669. 


8 n Me 7 
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N OW an uſe is a truſt (J, or dd | 


as a thing collateral, annexed in privity to- 
the eſtate, and to the perſon concerning the 
land, viz. that ceſtuique uſe ſhould take 
the profits, and that the terre-tenant ſhould 
make eſtates according to his direction, and 
plead ſuch pleas as he ſhould ſupply him 
with, at the coſts and expence of the ceſtui- 
que uſe : ſo that the ceſtuique uſe had nei- 
ther jus in re, nor ad rem, 1. e. neither a 


(%) Though an uſe be properly defined to have been a 


truſt, yet it may be material to obſerve, that even before the 


ſtatute of uſes, there was a clear and eſtabliſhed diſtinction 


| between ules and truſts, uſes being of a permanent and ge- 
neral nature, and truſts being of a ſpecial and tranſitory na- 
ture; the one being alienable, the other not: and the one 
not being capable of being limited on a term, which the 


other might. This diſtinction is noticed by Lord Bacon, 


| Readings on Uſes, and Chief Baron Gilbert: Bat is much 


more particularly purſued and illuſtrated by Mr. Sanders, in 
his Eſſay on the Nature and Laws of Uſes and Truſts, to 
which work I beg to refer the Reader, who may wiſh for an 


accurate and hiſtorical detail of the origin of uſes and truſts, 


: _right 


which is not iſſuing out of the land, but 


(1) Chud- 
leigh'sCaſe, 
I Rep. 12 1. 
Co Litt. 
271. b. 
Delemere's 
Caſe, Plow. 
346. b 
Sec Lord 
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right in poſſeſſion, nor in action, but only 
a confidence and truſt which the common 
law, though it took notice of, would not 
protect, nor give him any remedy for it; 
but his remedy was only by ſubpoena in 
Chancery (1) (e). And if the feoffees 
would not perform the order of Chancery; 
then their perſons were to be impriſoned 


7 


Bacon's Readings on the Sep, of Uſes, zog. Gilbert Law of Uſes * Traits, 
Sanders's Law of Uſes ary: Truſts. Shepherd's Touchſtone, ; Jos. Dr. and stu- 
dent, Dia. 2. & 7. Brent's Caſe, 2 Leon. 14. 


(2) It is certainly true, that uſes were not proteeil by 


_ eourts of common law); the uſe being at law conſidered as 


repugnant to the limitation to the feoffees, and therefore not 


entitled to prevail (Gilbert's law of Uſes and Truſts, p. 


2.) ; but though they were not allowed to operate at law, 
they appear to have been particularly protected in equity, 
and to have been allowed to receive all thoſe various modi- 
ſications, of which the legal eſtate itſelf was capable, 
Thus an uſe was held to be deſcendible, according to 
the rules of common law, 2 Roll's Ab 580, Gilb. Uſes 
16. ; or alienable or deviſeable, Gilb. Uſes 26, 37. But 


in ſuch caſes the heir taking by deſcent, or alienee by 
grant, or the deviſce by will, was in the ſame precarious 


\ Gtyation with reſpeQ to the feoffees to uſes, as was the 


legal eſtate, they might at any time diſappoint the 


original ceſtuique uſe ; for as to the poſſeſſion of the 
land he could not obtain it at law, nor even enter upon 
it, without the permiſſion of the feoffees, but as a 
treſpaſſer, 1 Rep. 132. And as the feoffees had the 


claim 


_— 0-0 .- , 
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for the breach of the confidence, till they 


did perform it (2). For Chancery will not 


ſuffer a right in conſcience to be without a 
remedy (3); and the firſt feoffment ſhall 


| not come in examination, but only whether 


in conſcience the remedy ought not ro be 


94 performed. 


W claim of even a bonà fide purchaſer of the- uſe, by edu- 
| veying the land for valuable conſiderations to peribns, 


without notice of the uſe to which the land was ſub» 
jet; in which caſe the alienee would be entitled 10 
hold the land diſcharged of the uſe. To check this 


| abuſe of confidence, the legiſlature at length imerfered, 


and by 1 Ric. 3. e. 1, empowered the ceftuique uſe t 


| enter and make a feoffment; bur as the proviſions of the | 
ſlatute did not declare the alienation by the feoffees void, 


they (till had the power to alien until the ceſtuique uſe 
had made ſuch diſpoſition of the land as the ſtatute em- 


powered him to make; ſo that a ſtatute intended prince. 
pally to protect the bona fide purchaſer, became by its 


abuſe an additional means to defraud him; for both the 
leoffee and the ceſtaique uſe having the legal right to 


alien, they, by ſeveral and different ſeoffments, entangled 


in diſpute and difficulty the different claims derived us 
der them. 


(2) See 8 1. 


note, Harg. 
err c 
240. 
jones v. 
Morly, | 
I Ld.Raym. 
291. | 
(3)Francis's © 


Maxing | | 


” 
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SECTION III. 


(L. Ba- BY T theſe uſes proving a great grievance 
«yaw to the kingdom (1), and therefore 
+ ny eſteemed odious in the law, they being 
331. founded uſually in fraud, to evade the 
ſtatutes of mortmain, or to prevent for- 
feitures, or the wardſhip of the heir, or juit 
debts, and the like; for they were ac- 
counted in law neither chattel nor heredi- 
tament, and were no aſſets to the executor 
8 or heir (2), neither could they be for- 


Gilb. Uſcs, feited (3), The ſtatute of 27 H. 8. 
G3) Gib. cap. 10. (f), to prevent theſe inconveni- 


3 ences, hath ſince executed the poſſeſſion 
467, 492, ä ST to 
295. ; 1 95 


Burgeſs v. Wheate, 1 Bla, CE 123. 


(/) Lord Sn. who appears to have given a more 
than ordinary degree of attention to the doctrine of 
uſes, obſerves, that © by this courſe of putting lands 
anto uſe, there were many inconveniencies, as the prac- 
tice which originated in a reaſonable cauſe, (viz, to 
give men power and liberty to diſpoſe of their own), 
was turned to deceive many of their juſt and reaſon- 
able rights; as, namely, a man that had cauſe to ſue 
for his land, knew not againſt whom to bring his ac- 
tion, nor who was owner of it, The wife was de- 
frauged of her thirds, the huſband of being tenant by 

curteſy, 
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and a rent may be reſerved out of them (4). 
And there ſhall be a tenancy by the cur- 


teſy of ſuch an eſtate veſted, and it ſhall 


. be aſſets (5); for the uſe and poſſeſſion 


| 99 paſs by virtue of the ſtatute both together 


0 


ne 


c- 


in one inſtant, tanquam uno flatu: And a 


bargain 


W curtely, the lord of his wardſhip, relief, heriot, and 
| eſcheat; the creditor of his extent for debt, the poor 


tenant of his leaſe ; for the rights and duties were 
given by law from him that was owner of the land, 
and none other, which was now the feoffee, and ſo 


| the old owner, which we cail the feoffor, ſhould take 


the profits, and leave the power to diſpoſe of the land 
at his difcretion to the feoffee,” Uſe of the Law, 153. 


To remedy theſe inconveniencies, abundance of ſtatutes 


were provided. By i H. 6, and 4 H. 8, it was en- 


11 


to the uſe, ſo that ſuch uſes have now the 
fame qualities, as eſtates at common law, 


(427 Hf. 


c. 10. $5. 


(s) Caſtle 
v. Dod, 
Cro. Jac. 
201. 

1 And. 


275, 338. 


2 Bla. Com 


333» 


ated, that actions for the land may be brought againſt | 
the perſon taking the profits, who was the ceſtuique 


ule; by i Rich. 3, leaſes and eltates made by ceſtui- 
que ule are made good; by 4 H. 7, the heir of ceſtui- 
que uſe is to be in ward; by 10 H. 8, the lord is de- 
clared to have relief upon the death of any ceſtuique 


uſe ; and by 19 of H. 7. c. 15, the lands of ceſtuique 


uſe are declared to be ſubject to his creditors. Theſe 


legiflative proviſions were, however, inſufficient to ſup- 


preſs that variety of frauds to which the practice of 


eonveyances to uſes had given riſe; but as they all 
tended to conſider the ceſtuique uſe as the real owner 


of 


7 


12 


Mod. 2 52. 


2 Vent. 35. 
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bargain and fale of an eſtate for years is 


capable of releaſe by this ſtatute, and fo is 
the conſtant practice; which method of 
conveyance was firſt deviſed by Sir Francis 


| Moor (6). Yet aQual poſſeſſion is not in 
the ceftuique uſe by this ſtature; neither 


upon ſuch a ſeiſin can he maintain an ac+ 


tion for treſpaſs; for it is impoſſible an act 
of parliament ſhould give any more than a 
civil ſeiſin (7). And Mr. Noy was of 
; e that this conveyance by leaſe and 


Co "Rs 279, 235. Mr. Butler's Note (2). 


_ (3) Gilb. Uſes, 230. 


of the eſtate, that idea was at length carried into full | 


effect by the ſtatute 27 H. 8, uſually called the Statute of 
Uſes, which, after reciting the above mentioned incon- 


veniencies, which had grown out of the practice of 


conveying to uſes, enacts, that when any perſon ſhall be 
ſeized of lands, &c. to the uſe, confidence, or truſt of 
any other perſon or body politic, the perſon or corpora- 
tion entitled to the uſe in fee ſimple, fee tail, for life, or 
for years, or otherwiſe, ſhall henceforth ſtand, or be 
ſeized or poſſeſſed of the land, &c, of and in the like 


eſtates, as they have in uſe, truſt, or confidence ; and that 


the eſtates of ĩhe perſon fo ſeized to uſes, ſhall be deem- 
ed to be in him or them that have the uſe, in ſuch 
quality, r form, or condition as ** had be fore in 
the ak | ; 


6 » 
3 


releaſe 


r 
9 
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releaſe (g) could never be maintained, 


- without the actual entry of the leſſee, as 
| ph the 


(s) The form of conveyance by. leaſe and releaſe 
is originally derived from the common law.. Ii is 
neceſſary, therefore, to diſtinguiſh. in what reſpeſts it 
operates as a common law conveyance, and ia what 
it operates under the ſtatute of uſes. At common law, 


when the uſual mode of conveyance was by feoffment, 


with livery of ſeiſin, if there was a tenant in poſte ſſion, 
ſo that livery could not be made, the reverſion was 
granted, and the tenant attorned to the reverſionet, a8 by 
this mode the reverſion or remainder of an eſtate might 
de conveyed without livery, when it depended an an 
eſtate previouſly exiſting, it was natural. to proceed one 
ſtep further, and to create a particular. eſtate, for the 
expreſs and ſole purpoſe of conveying the reverſion, and 

then by a ſurrender of the releaſe gither of the particular 
eſtate to the reverſioner, or of the reverſion to the particu- 
lar tenant, the whole fee veſted in the ſarrenderee or 
releaſee. It was afterwards obſerved, tbat there was no 
neceſſity to grant the reverſion to a ſtranger ; and that 
if a particular eſtate was made to the perſon to whom it 
was propoſed to convey the fee, the reverhon might be 
immediately releaſed: to him; which releaſe operating 
by way of ealargement, would give the releaſee the fee. 
In all theſe caſes, the particular eſtute was only an 
eſtate for years; for, at the eommon law, the cere- 
mony of ſeiſin is as neceffary to create an eſtate of 


freehold, as it is to create an eſtzte of | inheritance 4 


fell an aQtual emry would be neceffary on the part of 
| | | _ the. 


5 


14 


(8) Barker 
v. Keate, 


2 Mod. 25 2. 


A TREATISE Book II. 


the ancient courſe was (8): And in the 


caſe of a common law leaſe, this may per- 
haps 


the particular tenant; for without actual poſſeſſion 
the leſſee is not capable of a releaſe operating by way 
of enlargement. But this neceſſity of entry for the 


purpoſe of obtaining the poſſeſhon was ſuperſeded or 
made unneceſſary by the ſtatute of uſes ; for by that 
ſtatute the poſſeſhon was immediately transferred to 
the ceſtuique uſe ; ſo that a bargainee under that ſta- 


tute is as much in poſſeſſion, and as much capable of 
a releaſe before or without entry, as a leſſee is at com- 
mon law after entry. All, therefore, that remained to 


be done, to avoid, on the one hand, the neceſhty of 


livery of ſeiſin from the grantor, and to avoid, on the 


other, the neceſſity of an actual entry on the part of 


the grantee, was, that the particular eſtate, (which, for 
the reaſuns above mentioned, ſhould be an eſtate for 
years,) ſhould be fo framed fo as to be a bargain and ſale 
within the ſtatute. Originally it was made in ſuch a 
manner, as to be both a leaſe at the common law, and a 
bargain and ſale within the ſtatute. But as it is held, 
that where conveyances may operate both by the common 


law and the ſtatute, they ſhall be confidered to operate 


by the common law, (See Ld. Altham v. E. of Angleſey, 
Gilb. Rep. 17.) it became the practice to inſert among 
the operative words, the words Bargain and Sale, — 
In fact, it is more accurate to inſert no other operative 
words, and to expreſs that the bargain and ſale, or 


 leale, is made to the intent and purpoſe, that thereby 


and by the ſtatute of . the leſſee may be capable of 
a releaſe. 


cb. l. or EQUITY. | 4 
haps be true, for the eſtates are not divided 


till chen, and ſo no privity (9). (9) Gee 
10 b. Lit 5 == 


a releaſe. The bargain. and fale, therefore, or the leaſe 


g | for a year, as it is generally called, operates, and the 


bargainee is in poſſeſſion by the ſtatute. Mr. Butler's 
Note, Co. Litt. 275, b. 276, a. See alſo Mr. Sanders on 


Uſes and Truſts, p. 96, 394, and Shepherd's e 
where this mode of conveyance is a 


SECTION IV. 


ET, notwithſtanding this ſtatute, there 
are three ways of creating an uſe or a 
truſt, which ſtill remains a creature of the 
court of equity (9), and ſubject only to 
their | 


(hb) The legiſlature, by the ſtatute 27 H. 9. e. 16, 
is thought by Lord Coke (1 Rep. 125.) to have in- 
tended to aboliſh uſes and truſts. But fee Lord Ba- 
con's Readings on the ſtatute. If ſuch was the inten- 
tion, courts of law, by tod ſtrict a conſtruction of its 
proviſions, defeated it, and rendered it neceſſary for 
courts of equity to retain that juriſdiction, of which 

| a more 


bd 
* 
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(1) Symp- 
for v. Fur- 


(a) Dyer, 


369, a. 
Moor. 614. 
Shepherd's 
Touchſtone, 
306, 507. 
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' their controul and directien (x), ift, 
Where a man ſeized. in fee, raiſes à term 


for years, and limits it in truſt for A. &e. 


for this the ſtatute cannot execute, the ter- 


mor not being ſeized (2). And the law 


is the ſame of annuities and perſonal chat- 
tels; for the ſtatute intended to remit the 
common law, and chattels might ever paſs 


by teſtament or parol only. And the word 


a more liberal interpretation of the ſtatute by courts i 


of law would probably have deprived them; ſo-that, 


as Lord Hardwicke obſerves, * A ſtatute made upon 


great confideration, introduced, in a ſolemn and pom- 
pous manner, by a ſtrict conſtruction, has had no 
other effect than to add at moſt three words to a 
conveyance. © Hopkins v. Hopkins (1 Atk. 591.) Courts 
of equity, in the exerciſe of this juriſdiftion, have, how- 


ever, wiſely avoided, in a great degree, thofe miſchiefs 


which made uſes intolerable, They now conſider a truſt 
eſlate (either when expreſsly declared or reſulting by 
neceſſary implication), as equivalent to the legal owner - 
flip; governed by the ſame rules of property, and liable 


to every charge in equity, except dower, to which the 


other is ſubje& in law : And by a long ſeries of uniform 


determinatioans for now. near a century paſt, with ſome 


aſfiſtance from the legiſlature, they have raiſed à new ſyſ- 
| tem of rational juriſprudence, by which truſts are made 


to anſwer in general all the beneficial ends of uſes, with- 


out their inconvenience or frauds, 2 Black. Com. 337. 


(Perſon) 


| Chl. 54. oF EQUITY. 
(Perſon) excludes all dead uſes, which a are 


not to bodies living and natural (3). 2dly, 


Where lands are limited to the uſe of A. 


in truſt, to permit B. to receive the rents 
and profits; for the ſtatute can only exe- 
cute the firſt uſe. 
rejected the ſecond uſe as void; but. Chan- 
cery conſidered the intent of the convey- 
ance (4). 3dly, Where lands are limited 


to truſtees to receive, and pay over the 


rents and profits to ſuch and ſuch perfons ; ; 
for here the lands muſt remain in them to 
| anſwer theſe purpoſes (5); otherwiſe they 

would be the truſtees, contrary to the ex- 
| preſs words of the will, or other convey- 


allce. 
Turner, 1 Eq., Ca, Ab. 383. South v OR 1 Salk. 228, 


& Scale, 1 Eq. Ca. Ab. 383. 
Ch. Rep. 7 5. Sylveſter v. Wilſon, 2 Term Rep. 444. 


Vor. IL. 


And the common law 


17 


(3) Ld. Ba- 
con's Read- 


ing on Stat. 
of Uſes, 


334, 335+ 


(4) Dyer, 
155. 
Chudleigh's 


Caſe, 1 Rep. 


136, b. 
1 Atk. 59 11. 
See Aſh v. 


Gallen, Ch. 


Ca. 114, 


115. 


(5) Nevil v. 
Sanders, 
Vert. 

428% * 
Sven V. 


ones v. Lord Say 
3 Bro. P. C. 458. Shapland v. Smith, 1 Bro. 


18 


(1) Co. Litt. 
22. b. 


(2) Shep- 
herd's 
Touchſtone, 
507. 
Sanders on 
Uſes, 154, 
ISS. , 

(3) Ld. Ba. 
con's Read. 
ing, 324. 
Gilbert's: 


| Ules, 102. 


the ſame plight as he had the uſe (1), than 


of common law (i), though in a deed. 


of uſe has been found productive, depart from the 
ſtrict rules of the common law. See Gilb. Uſes, 


that they are not to be conſtrued by the rules of 
law, but are to receive a mere liberal conſtruction, 
— — — | 5 


A TREATESE 


SECTION v. 


\ ND the ſtatute did no more, in exe- 
cuting the poſſeſſion to the uſe in 


equity would have done before: So that 
uſes are raiſed by the ſame convey- 
ances and agreements, as before the ſta- 
tute (2). And at common law, they being 
a creature of equity, that is, only an 
equitable right or conſcience, and no poſ- 
ſeſſion, are guided entirely by the rules 
of equity (3), and not ſubje& to the rules 


For the operation of the ſtatute is, by 
| bringing 


(i) By the operation of the ſtatute, ſuch uſes as are 
within it become legal eſtates; but there are ſome in- 
ſtances in which, in the cooſtruction of uſes, courts 
of Jaw will, in the advancement of the conveni- 
ence of which the modification of eſtates by way 


77. Sanders. Uſes, 170. With reſpe& to ſuch uſes as 
are not executed by the ſtatute, but remain ſolely 
cognizable in equity, it has been held in ſome caſes, 


1 


Ch. I. 5 5. N EQUITY. 


bringing the poſſeſſion to the uſe, 10 
[the uſe to the poſſeſhon (4). So that al- 
WE though, after they are executed by the 
ſtatute, uſes ſeem not to differ from the 


by equity (5), and the not regarding this, 

but ſtriving to conſtrue them by the ſtrict 
rules of common law, was the cauſe of 
many erroneous opinions, both before and 
after the ſtatute. 


in favour of the intent; and in other eaſes it has been de- 

termined, that the conſtrution of limitations of truſt 
eſtates muſt be the ſame as the coaſtruction of ſimilar 
W limitations of legal eftates; and that in the conſtruc- 
ion of both truſt and legal eſtates, the intention is 
2qually to be attended to. I have already had occafion 
(See 1 Vol. p. 395, 400.) to obſerve upon the different 
deciſions relating to this point, and ſhall therefore confine 
my preſent obſervations to what I conceive to be the reſult 


are dr of deeds, without reference to, and not liable to be 
feed by previous articles, the conſtruction of truſt 
ſtates is the ſame as the conſtruction of legal eſtates, 
provided ſuch truſt be not purely executory, in which 
way ſe I conceive courts of equity have a much wider 
the ange for the purpoſe of effectuatiag the intent, than 
hey have in the conſtruction of truſts * 
s Nut by the author of the truſt, 


ales, 25 C 3 | : 


8 poſſeſſion; yet before they are governed 


Ws 


(4) Ld. Ba- 
con's Read= 
ing, 326. 


(5) Chud- 
leigh's Caſe, 


1 Rep. 


of the caſes upon it. That in the conſtruction of wills 


20 


(1) Co. Litt. 


271. b. 
Gilb. Uſe, 


75. 


(2) Gilb. 
1 ſes, 8 2. 
Plowd. 302. 


p. 75; and alſo by leaſe and releaſe, Lloyd v. Spillet 
Barnard, 384. Uſes raiſed without tranſmutation of pol 


Hore v. Dix, Siderf. 26. Dyer, 296. b. Chief Barc 


A TREATISE, Bock 11, 


CHAP IE... 
Of the Creation of Uſes. 


OW an uſe at common law might 
| be created two ways. iſt, By the 
intent of the parties upon tranſmutation of 
the poſſeſſion (1). Or, 2dly, By an agree- 
ment made upon an effectual conſidera- 
tion (a), without tranſmutation of poſſeſ. 
ſion (2), The intent, upon tranſmutation 
of the poſſeſſion, might be declared by 
writing, or by parol (6). For the uſe was 
there according to the intent, and no mat. 

| | ter 


(a) Ufes which paſs by tranſmutation of poſſethon, 
are raiſed by feoffment, fine, or recovery, Gilb. on Uſes 


ſeſſion, are raiſed either by way of bargain and fale, en 
rolled in conſideration of money, or by way of core 
nant, to (land ſeized in conſideration of blood. Gib 
Uſes, 82. | FORT 


(b) Whether an uſe could in an caſe be rajſed i 
common Jaw by parol, © or) even by writing without 
ſeal, ſeems to have been formerly very much doubted 


Gilber 
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er how that intent was manifeſted (3), 
nce an uſe is but a truſt, which is not 
Hike land, for land cannot paſs without 
ivery ; but an uſe one may give or deviſe 
0 at his pleaavs by nude parol, for a 


ilbert has, however, extracted from the different caſes 
he diſtinction, which being conſtantly kept in view, 
will, in ſome degree, reconcile their apparent contrariety, 
* At common lau,“ fays he, „an uſe might have been 
raiſed by word upon a conveyance that paſſed the poſ- 
ſeſſion by ſome ſolemn act, as a feoffment; but where 
there was no ſuch act, there it ſeems a 8060 declara- 
ratory of the uſes was neceſſary; for a feoffment which 
paſſed the eſtate might be made at common law by pa- 
rol, ſo by the ſame reaſon might the uſes of the eſtate 
be declared by parol; but where a deed was requiſite 
to the paſſing of the eſtate itſelf, it ſeems it was ne- 
ceſſary for the declaration of the uſes: Therefore a 
man could not covenant to ſtand ſeized to an uſe without 
i a deed, there being no ſolemn ad.“ Gilb. Uſes, 270, 


at- 
ter 


Ron, 
les, 
illet, 
el 
en. 
Cove 


Gib 


688. Shep. Touchſtone, 519. Shortridge v. Lam- 
plugh, 7 Mod. 71. 1 Salk. ods 


(c) Ar common law, lands. (except by ſpecial cuſ- 
tom) were not deviſcable; but, by the invention of 
uſes, they were before the ſlatute of uſes effectively, 
though not directly, made ſo; for by feoffment to 
WT fuch uſes as the feoffor ſhould by his laſt will declare, 
wk he might arrange and _— the ſucceſſion to the 
thou 

bred 
Bart 


31]ber 


271, 48—57. Collard v. Collard, Poph. 47. Moor, 


n 


21 


(2) Jones 
v. Morley, 
1 Salk. 677 · 
Shower's 
Parl. C. 145. 


deviſe 


23 


| Chud- 
(4) Wack, 


1 121. 


Wright's 
Tenures, 
174 

(5) Lord 
Bacon's Uſe 
of the Law, 
152. 

(6) Pybus v. 
Mitford, 

I Ventr. 
37%» 

(7) Shep- 
herd's 


Touchſtone _ 


501. 


Co. Litt. 23. 
2 Roll. Ab. 789. Dyer, 146. b. Gilb. Uſes, 222. 


Perkins, 
§ 533. 


limited by a nuncupative will, pn Lk 


* 
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deviſee is as a gift (4). And ſo the practice 
was before the ſtatute of wills, to put their 
lands in uſe, that they might paſs without 
livery (5); and the limitation of the uſes 
was to be by him who had the eſtate in 
the land according to his intent (6). For 
if no intent was expreſſed, nor conſidera- 
tion effectual implied (d), the uſe aroſe to 
the ſame perſon who gave the eſtate (7), 
and the uſe enſued the ownerſhip of the 

95 land, 


Pg 


profits of the Jand, and equity would enforce the per- 
formance of the truſt, Wright's Tenures, 174; and 
ſuch truſt, or uſes more ſtrictly ſpeaking, might be 


Caſe, 1 


| Rep. 124. 


(d) In Dyer, 146. b. a diſtinction is taken upon this 
point between feoffments of which the uſes were not 
declared, nor conſideration effectual implied, before the 
ſtatute of quia emptores terrarum and feoffments af- 
ter the ſtatute ; feoffments before the ſtatute being held 


in ſuch caſe to raiſe an uſe to the feoffee, in reſpect of 


ſhould be to the ni: of the feoffor. 


the tenure which might then have ſubſiſted between 


the. feoffor and the feoffee; but the ſtatute having 


taken away ſuch tenure, the feoffment was conceived 
to be wholly wanting of conſideration, and therefore 


This diſtinc- 


tion is, however, rejected by Lord Bacon, who is of 


opinion, 


= *- > 


ch. I. S1. OF EQUITY. 
land, without having regard to eſtoppels, 


which are adverſe to truth and equity: 
For the conveyance ſtanding indifferent, 
the Chancery thought it beſt to put the 
proof upon him who took the poſſeſſion, 
and if he failed, would have compelled a 
reconveyance (8). But where there was 
an expreſs conſideration, an uſe limited 


opinion, „That the intendment of an uſe to the feof- 
for, where the feoffment was made without conſidera- 
tion, grew long after, when uſes waxed general; and 
for this reaſon, becauſe when feoffmems were made, it 
grew doubtful whether the eſtates were in uſe or in 
purchaſe ; becauſe purchaſes were things notorious, and 


23 


(8) Lord 
Bacon's 
Reading on 
St. of Uſes, 


317+ 


uſes were things ſecret, The Chancellor thought it more 


convenient to put the purchaſer to prove his conſidera- 
tion, than the feoffor, and his heirs, to prove the truſt ; 
and ſo made the intendments towards the uſe, and put 
the proof upon. the purchaſer.” Reading on Stat. of 
Uſes, 317. It ſeems, however, admitted, that if the 
feoffor declare no uſe, and no effectual conſideration be 


implied, that the uſe will reſult to him: ſo if ke do 


not limit the whole of the ettate, except ia the cafe 
hereafter noticed, the reſidue will reſult, But if tenant 
of a particular eſtate, as tenant for life, grant his eſtate 
by fine, and limit the uſe for years, or for a particular 
time, it ſhall not return unto him; becauſe he who hath 
the particular eſtate by fine, is ſubje& to rent and for- 
feiture, which is a ſufficient conſideration, 2 * Ab. 


781. Caſtle v Dod. Cro. Jac. 200. 


contrary 


24 


(9) Dyer,. 
45, 
ILeon,148. 


Ander. 27. 


pl. 96. 

2 Ander. 
136. 
(10) Har- 
top's Caſe, 


1Leon. 254. 
Lutw. 823. 


Gilbert's 
Uſes, 281. 


Burchett v. 


Durdant, 
2 Ventr. 
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contrary to it was void; and if upon a ſale 
or leaſe with rent reſerved, the uſe were 
limited to the vendor or leſſor (9): Other- 
wiſe of a conſideration implied: As in a 
deviſe to an uſe (10), the uſe may be exe- 
cuted (e), if the intent of the deviſor ap- 
pear to be ſo. Yet a deviſe imports a con- 
fideration in itſelf, and therefore cannot 


be averred to be to the uſe of another than 


of 


312. Broughton v Langley, 2 Ld. Raym, 875. 


(e) That in a deviſe to an uſe the uſe may be executed, 
if ſuch appear to have been the intent of the deviſor, 


| ſeems agreed in all the cafes; but it has been much 


doubted whether the execution of the uſe ought to be 


referred to the operation of the ſtatute of uſes, or to the 
operation of the ſtatute of wills. In Hore v. Dix, Sid. 
26, it is held, that the ule is executed by the ſtatute of | 
wills, and not by the ſtatute of uſes ; and this opinion 
Mr. Butler, in a very learned note, ſeems to prefer, Co. 
Litt. 278. But Mr. Powell, in his eſſay upon the learn- 
ing of deviſes, p. 271, maintains, that the better opinion | 
is, that a deviſe to uſes is executed by the ſtatute of uſes, 
and does with very conſiderable force and effect meet the 


objections urged againſt ſuch opinion. The caſes on which 


he relies as expreſs authorities, are Broughton v. Langley, 
2 Lord Raym. 873, Popham v. Bamfield, 1 Vern. 79. 
But whether the effect of the deviſe to uſes be refer— 
able to the one ſtatute, or to the other, or to the joint 


operation of both, is at this time a point ſo purely 


ſpeculative, 
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of the deviſee, or for a jointure, unleſs it be 


| expreſſed in the will (11), 


| ſpeculative, that | ſhall content myſelf with referring the 
| Reader to the above note by Mr. Butler, and the reaſoning | 
relied on by Mr. Powell, 


1 ; 


N agreement (/ to raiſe an equity to 

1 have the land ought to have an ef- 
fectual conſideration ; as money, pains, 
and travail, marriage, or natural affection. 
For 


- (#7 Uſes which are tobe raiſed by covenant or agreement 
mult be founded on principles of equity ; for the ceſtuique 
uſe can have no right by law; therefore no uſe can be 


1aiſed by covenant or agreement, without a, conſideration 


for equity or conſcience will not enforce donum gratuitum, 
however apparent the intent, where it is not ſufficiently 


25 
(11) Ver- 


non's Cafe. 
4 Rep. 4-3- 


paſſed by law, Lord Bacon's Readings on Stat. Ules, 310. : 


And in this conſiſts another diſtinction, between uſes 
raiſed by covenant, and uſes raiſed by conveyance, which 
operate by tranſmutation of poſſeſſion; for though, if 
there be no uſe declared, nor conſideration given, the 
ule will be to the feoffor, & e. yet if there be an uſe 

| declared, 
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For an uſe will not ariſe either by deed (g), 

or deed inrolled, without an actual (þ) con- 

_ | | ID fideration : 
| 


declared, though there be no conkideration to ſupport it, 
the uſe will be effective, Gilb. Uſes, 222, 223, 42, 2 Roll's 
Ab. 791. 1 Ander. 37. pl. 95. Perk. 5 537. Cal. 
thorpe's Caſe, Moore 102. Mildmay's Caſe, 1 Rep. 176. 
b. Stephens v. Layton, Owen, 40. Sanders“ Uſes and 
Truſts, 93, 94. See alſo Lloyd v. Spillet, Barnard, 384. 
2 Atk. 148. : 


| ; (g) This muſt be underſtood of ſuch deeds as do not 
| I N | operate by tranſmuration of poſſeſſion, which, as already ob- 
{8 | | ſerved, require no conſideration, if the uſe be declared, 
fl. _ Garniſh v. Wentworth, Carter, 143. 


() Though a conſideration be abſolutely requiſite to 
the raifing of an uſe, upon a covenant to ſtand ſeiſed, yet 
no conſideration need be mentioned in the deed : But if 
the ceſtuique uſe ſtand in a relation which affords of itſelf 
a conſideration, an uſe ſhall preſently ariſe to him; as if a 
man covenant to ſtand ſeized to the uſe of his wife or bro- 
ther, or any of his kindred, this is ſufficient to raiſe an 

| uſeto them, without any mention of a particular expreſs 
conſideration ; for the love and affection between them 
is obvious; which being a conſideration in itſel{ ſufficient 
to raiſe an uſe, the limiting of the uſe ſha}l be referred 
to ſuch conſideration, Gilb. Uſes, 251, 252. Bedell's 
Caſe, 7 Rep. 40. And ſo with reſpect to uſes raiſed by 
bargain and fale; for though they can only be raiſed 
for an actual and valuable conſideration, yet the con- 
ſideration need not neceſſarily be expreſſed in the deed, 

| pes in 
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Gderation (1): although a deed, for the 


ſolemnity, imports a conſideration in law (2). 


And there are two ſorts of good conſidera- 


| tion ; a conſideration of nature and blood, 
| and a valuable conſideration (3). 


there is this difference between them, that 
money may be given by one, in confidera- 
tion of all the eſtates ; for it being given 
for them, they are made parties to the con- 
fideration (4): But natural affection will 
not raiſe an uſe to a ſtranger (i) to the 


conkderation. And this is the reaſon, that 


a general 


in order to raiſe the uſe ; for the bargainee may aver, that 
money or other valuable conſideration was given or paid; 


(i) When it is ſtated, that covenants to raiſe an uſe 
it might be concluded, that every moral obligation would 


cluſion, however, would not be correctly drawn, it having 
been determined, that affection to an illegitimate child is 


venant, to ſtand ſeized, 1 Ander. 7 5. 79. 2 Roll's Ab. 785. 
Co. Litt. 123. Harg. note (8). Still leſs is the conſide- 


ration of friendſhip, long acquaintance, or having been 
ſchoolfellows, 2 Roli's Ab. 783, pl. 5, 6. But if a man, 


in conſideration of natural loye and affection, cove- 


nant 


But 


and if ſhewn, the —_ and ſale ſhall be m_ 2 Roll's 
Ab. 792, pl. 3 


muſt be founded on principles of conſcience and equity, 


not a ſufficient conſideration to raiſe.an uſe, by way of co · 


127 
(1) Gilb. 
Uſes, 217. 


2 Bla. Com. 


330. 
Shepherd's 


Touchſtone 
510. 

(2) Bacon's 
Reading on 


St. of Uſes, 
310. 


Plowd 308. 
See 1 vol. 
b. 1. c. 5. 
S 1. n. {a}. 


(3) 2 Bla. 


farniſh a ſufficient conſideration to raiſe an uſe, ſuch con- 
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a general power (&), in ſuch caſe, to make 
leaſes, or limit uſes, to any body, is void. 
So, that a limitation afterwards, though to 
his daughter, is not good: For a good ex- 
ecution will not profit, where the conſti- 
tution is defective. And in a covenant to 
ſtand - ſeized, were the conſideration is 
general, and the perſon uncertain, no aver- 


nant to ſtand ſeized to the uſe of his ſon for life, re- 
mainder to ſuch woman as the ſon ſhould marry, for life, 
remainder to the firſt ſon of the fon on ſuch wife begotten, 
the eſtate limited to the wife is well raiſed; though the 
wife be a ſtranger to the conſideration ; for it is for the 
advancement of the poſterity of the covenantor ; for with- 
out a wife his ſon cannot have poſterity, Bolls v. Sir H. 
Winton, Noy, 122. So a covenant to ſtand ſeized to the 
uſe'of the wife of the brother of the covenantor is good, 
for the love which he bears to his brother extends in his 
Tight to his wife, Plowd. 307. | 
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(4) This muſt be underſtood of powers created by 
ſuch conveyances as require an actual and effeQual 
conſideration to ſupport them. Mildmay's Caſe, 

1 Rep. 176. b. Chief Baron Gilbert, obſerving upon 
this doctrine, doubts whether, if the covenantee had 
paid money, he might not have averred it, and ſo 
made good the uſe to his nominee, Gilb. Uſes, 220. 
See Prince and Wife v. Green, cited in Wilmer v. 

Kendrick, 1 Ch. Ca. 161. Warwick v. Gerard, 1 

Vern. 7. (> 


+3 4 
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ment can be taken (5): But when the per- 


| ſon is certain, ſuch an averment may be 
taken as ſtands with the deed. And ſo 
where the conſideration is particular and 
certain, as of brotherly love or advance- 

ment of his blood; there the perſon by 
matter ex poſt facto, may be made cer- 
tain (6). And although there be a conſi- 
deration expreſſed (1), yet any other may 
be taken, as ſtands with it, and is not re- 


pugnant (7). And it matters not whe- 


ther the conſideration be paſt, preſent, or 
future (8): Only a conſideration executory 
will not raiſe an uſe, till it be executed (n). 

1 = Neither 


leigh's Caſe, 1 Rep. 126, 136. Stephens v. Brittedge, Sid, 83. 
Drury, Cro. Eliz. 439. og = 


(J) As to what evidence is admiſſible, to extend or ex- 


A 18% 


plain a conſideration expreſſed, ſee 1 vol. b. 1. 


E. £6 
note (0), 7 


(un) For to every execution of an uſe by force of 
the ſtatute of uſes, four things, as hereafter more par- 


1 | 
(J) Mild- 


may's Caſc, 
1 Rep. 176. 


Chute v.— 
1 Lev. 30. 
2 Rolls Ab. 
260. 

Crop. v. 
Fauſten- 
ditch, Cro. 
Jac. 187. 
Gilb. Uſes, 
218. 8 
(6) Mild- 
may's Caſe, 
LP 176. 


7) Bedell's 
aſe, 7 Co. 
40. f 
Dyer, 146, 


2 Roll's Ab. 


799. 
Filmer v. 
Gott. 7 Bro 
P. C. 70. 


(8) Chud- 


Woodliff v. 


ticularly mentioned, are requifite. iſt, There ought 


to be a perſon ſeized; for the words of the act are, 
any perſon ſtand or be ſeized, &c, 2dly, There ought 
to be a.ceſtuique uſe in %; for the words of the act 
are, ſtand ſeized to the uſe of any. perſon or perſons, &c. 
3diy, There ought to be an uſe in , ſci. in poſlel- 
lion, reverſion; or remainder, 4thly, The eſtate, out 


of 


Pa ' A TREATISE Book 1. 


(9) Barker Neither in a valuable conſideration (9) is 
V. Kate, o a 

aVentr.35- the quantum regarded in law (). Nor 
rae: both any averment allowed to the heirs, that the 


2 Atk. 148. . | 

Barna? © confideration expreſſed was falſe, or 5 
= aid ; 
Anon. 22. paid, 
Vin. Ab. 


202, Pl. Zo T's AI Eliz. B. R. 


of which the uſes riſe, ought to be veſted in the ceſtuique 
uſe ; for the words are, that the eftate of ſuch perſon 
| ſeized to the uſe ſhall be adjudged in ceſtuique uſe, &c. 
So that when theſe four requiſites concur, the uſe is ex- 
ecuted within this ſtatute ; but if any of them fail, it is 
not; and therefore it is agreed in Delamere's Caſe, Plowd. 
351, that the ſtatute 27 H. 8, does not execute any uſe, 
but only uſes in eſſe; ſo a right of a preſent uſe, ora 
future or contingent uſe, are excluded until they come in 
efſe. Chudleigh's Caſe, 1 Rep. 126. a. 136. a.; andthere- 
fore ſuch future or contingent uſes may be deſtroyed by 
alterations of the eſtate hefore they come in eſe. Chud- 
leigh's Caſe, 1 Rep. 138. a. See poſt B. 2. c. 6. 
Sk « 1 5 $ I. | | 


( ) In purchaſes, the queſtion is not whether the 
eonſideration be adequate, but whether it be valuable; 
for if it be ſuch a conſideration as will, without fraud, 
make a man a purchaſer within the ſtatute of Eliza- 
beth, and bring him within the protection of that 
law, he ſhall] not be impeached in equity. Baſſet v. 
Noſworthy, Finch's Rep. 104. Hobart v. Hobart, 
2 Ch, Ca. 159, But ſee More v. Mayhow, 2 Freem. 
175. 1 Ch. Ca. 34. But if the conſideration be groſsly in- 
adequate, as five ſhillings; Qu. Whether a truſt will not 
reſult 


II. 9 2. oF EQUITY. 
paid ; for he is eſtopped by the deed. And 


gg theſe conſiderations, if any agreement 
be made by the ,owner of the land, this 
agreement makes a ſufficient equity, for 


equivalent be given, though the contract 
be not executed with all the formalities of 
law; yet in equity the uſe of the lands 
ought to be 'in the purchaſer (10). And 
ſo if a man parts with any lands in ad- 
vancement of his iſſue, and to provide for 
the contingencies, and neceſſary ſettlements 
of his family, it is fit the Chancery ſhould 
make ſuch conveyance good, though they 
W want the ceremonies of law (p), ſo as they 
| may 


| reſult for the grantor ? See Sculthorp v. Burgeſs, 1 Vez. 
Jun", 92. See alſo Walker v. Burrows, 1 Atk. 94. But 
ſee Lloyd v. « Spiller, 2 Atk. 150. Barnard, 384. 


5 (0) This propoktion muſt be edited with reference 
to thoſe general rules which govern courts of equity, in the 
enforcing of agreements by n. performance. See vol. 


i. p. — 139. 


(p) This equity of ſupplying defeQive conveyances 
does not extend to all ſuch perſons in whoſe favour 


the relation of blood would ſupport a covenant, to 
ſtand 


thoſe to have the land to whom it is ap- 
pointed by the agreement (o). For if an 


31 


— = 


n — — 


— 
— = 
—— — 
— — — 


== = 3 
Fa * 
3 
= ry _—_ 
n - e 
- os PR —— 
= 
2 2 — — 
— 4 = pripus 
— ————— — 


n 
28 
2 * 
- — ma. 
— 22 
—ͤ—4ä. — —— 
me —— 


(11) Gilb. 
Uſes, 47s. 
Co.tn v. 
Senhouſe, 


2 Lev. 225. 
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may beſt comply with the peace of fami- 


lies; for their eſtabliſnment is part of the 
nature and end of government (11). But 


if I bargain and fell land to my ſon, no 


uſe ariſes, unleſs there be a conſideration 
of money (2); for ſelling, ex vi ternuni, 


ſtand ſeized to their uſe, nor does it even now extend to: 


grandchild, though it was once held that it did. Watts «, 


Bullas, 1 P. Wms. 61. Freeſtone v. Rant, T. 1712. 


Furſaker v. Robinſon, Pre. Ch. 475. But in Goring v. 


Naſh, 3 Atk. 189, Lord Hardwicke obſerved, that it would Wl 


be purſuing the maxims of law roo far, for it would carr; iſ 
it to the remoteſt blood that could raiſe an uſe in law, and 
which equity does not regard. And in Tudor v. Anſon, 
2 Vez. 582, his Lordſhip refuſed to extend to a grandchild 
the relief which the court had given to the widow's chil: 
dren and creditors, by ſopplyiog the want of a ſurrender ol 
copyhold eſtates. 


(2) But if a father, in conſideration of natural love and 
affection, and of 100). covenant to ſtand ſeized to the uſe 
of his ſon, the principal conſideration will carry it, and 


there needs no enrollment, Garniſh v. Wentworth, Carte 


144. Baker v. Lade, 3 Lev. 291. 2 Vent, 149. Foſter 
v. Foſter, 1. Lev. 55. which would have been requiſie 
if the covenant had been to ſtand ſeized to the uſe of 
ſon, merely in conſideration of 100l. the deed in ſuch caf: 
operating as a bargain and ſale. Bedell's caſe, 7 Rep. 45 
b. Fox's caſe, 8 Rep. 96. 


ſuppoſes 
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ſuppoſes my transferring a right of ſome- 
thing for money, the common medium of 
commerce (12). And if there be no ſuch (r2) Gib. 


i 5 i Uſes, 50. 
0 conſideration, it may be an exchange, a 
Ni covenant to ſtand ſeized, a grant, &c. but i it 
1 7 (23) Gilb. 
can be no fale (13). | 6 
; | Ward v. 


Lambert, Cro. Eliz. 394. 


SECTION III. 


Nd it was much controverted at 
firft (r), whether a deed were ne- ( 1 


eſſary to the raiſing of an uſe (1)? In Sid 26. 


a bargain and ſale, it was agreed on all ie __ 
* ides, not to have been required at com- 
uſe on law, by reaſon of the conſideration | 
and Piven for the land (2); ae that was the > Hara 
te Collard v. 


oſter 
liſue 
of 
caſe 


40 


Collard, Poph. 49 See B. 2. c. 2. § I. note (b), 


(r) 1 have already had occaſion to 1 to the diſ- 
actions upon this point; and as all truſts, except 
ults reſulting by operation of law, muſt now be de- 
Jared in writing, it ſeems unneceſſary to inveſtigate more. 


articularly the diſtinRions which prevailed at common 
w. 


oſes Your. II. 5 D ; cauſe 


47 
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may paſs by contract, there needs any 


the contract, as writing, or the like, teſ- 
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cauſe why the fee ſimple would paſs at 
common law, without the word heirs (s). 
And it was ſaid that a man's blood, and 


the building up a family, is of more value 
to him than his money (7). And where, 
throughout the whole body of the law, 
ſhall it be ſeen, that to any thing which 


other thing than the words which make 
tifying it? And that the law was fo, ap- 


(s) © Before the ſtatute of uſes 17 H 8, if a mw 
bargained and ſold his lands for money generally, with- 
out inſerting words of inheritance, equity would oblige 
him, according to conſcience and the intent of the par- 
ties, in regard of the value, to have executed an eſtate 
in fee; but ſince the ſtatute, the uſes are transferred 
and made into an eſtate in the land; and therefore, fince 
the ſtatute, if one bargain and fell his lands generally, 
the bargainee hath but an eſtate for life.” Corbet' 
Caſe, 1 Rep. 87. b. Shelly's Caſe, i Rep. 100. b 
Gilb. Uſes, 17, 18, Abraham v. Twigg, Cro. Eli 
478. | 


(„) And as fuch confideration was alleged to be « 
an higher nature, it was conceived to be a neceſſary in 
ference, that the uſe of a covenant to ſtand ſeized might 
be declared by parol ; but this inference is not warranted 
Gilb. Uſes, 271. 


Peas 
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pears by the ſtatute of 27 H. 8. (4), which 


bargains and ſales (3); but, by an Excep- 
tion at the end of the ſtatute, London is, 
as it was, at common law (4). And uſes, 
in ſuch caſes, in reſpe& of marriage, which 
is always a thing public and . notorious, 
ere for the ſolemnity left at common 
law, and not reſtrained, as the bargain and 


Yet notwithſtanding theſe reaſons, this 
point hath been ſince clearly determined 
ptherwiſe; for the miſchief that would 
Follow, if an uſe ſhould ariſe without a 
ettled reſolution, manifeſted by a deed (6). 


(v) By 27 H. 8. c. 16, all conveyances of an eſlate 
f freehold in lands, &c, by. bargain and ſale, muſt be 
prolled within fix 5 months. See vol. 1. p 206. 
ote (m), . 


D 2 


Jwas made to alter it as to the freehold in 


ſale, which by common preſumption may 
be made more ſecretly and eafily (5).— 


35 


(3) Collard 
v. Collard, 
Poph. 48. 


(4) 25 H. 8. 
c. 16. § 2. 
Dyer, 229, 
pl. 50. _ 


(5) Collard 
v. Collard, 
Poph. 47. 


(6) Collard 
v. Collard, 


Moor, 688. 
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erließ Iv. 


AND now, by. ſtatute 29 Car. 2. 


(t an 4 3 (1) (0), although a leaſe for three 
v. Emerſon, | 


ern. reg. Years, &c. may be made by. parol; 
1 | | yet 


(x) The inconveniencies which were found to ariſe 
from the allowing of paro} declarations of trufts, is- 
duced the legiſlature, by the 29 Car. 2. c. 3. $. 7, u 
require all declarations, or creations. of truſts or con- 

| fidence, of any lands, tenements, or hereditaments, to 
be manifeſted and proved by ſome writing, ſigned by 
the party who is by law entitled to declare fuch truſty f 
or by his laſt will in writing. Ihe ſtatute, howeve, 
excepts truſts arifing, transferred, or extinguifhed. by 
operation of law. Upon this legiſlative proviſion, it i 
obſervable, that it does not extend to declarations of 
truſts of perſonalty. Nab v. Nab, 10 Mod, 404. But 
ſee Lady M. Fordyce v. Willis, 3 Bro. Ch. Rep. 577 


5 : | 

Neither does it preſcribe any particular form or folen- ] 
nity in writing; a truſt of land may, therefore, be de R 
clared by. writing without ſeal, if it ſufficiently ind. 0 
cate and notify the intention of the parties, that ther . 
ſhould be a truſt. Shortridge v. Lamplugh, 7 Moch \ 
76 or by letter fiom the truſtee, lating the tru K 
declared to which the will referred, Crooke v. Brook 4 
ing, 2 Vern. 106; or by a bond to perform the truſs A 
of a conveyance referred to, though the truſts be 10 o 


{lated in ſuch bond, Attorney General v. Twiſden 
Finch's Rep. 336; or by a bond to ceſtuique tk 
to aſſign as he ſhould direct, Moorcroft v. Dowdinþ 
| 1 
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yet when it is made in writing, hs 
truſt of that leaſe cannot be declared 


by 


2 P. Wms. 314. See alſo Parks v. wit To Mod. 
515; or by an anſwer in equity, confeſſing a ruſt, 
Cottington v. Fletcher, 2 Atk. 155 ; or by declaration, 
that the purchaſe was made with truſt money, Deg v. 
| Deg, 2 P. Wms. 414. Kirk v. Webb, Pre. Ch. 84. 
Neither does the ſtatute preſcribe any particular form 
or mode of expreſſion, as neceſſary to raiſe a truſl ; 

therefore if teſtator, having deviſed the whole of his 
eſtate, will that the deviſee pay his debts, it is ſuffi- 
cient to raiſe a truſt for creditors, Clowdſly v. Pelham, 1 

Vern. 411, So words of deſire or requeſt in a will, 
| if the property be certain, and the objects certain, will 
be ſufficient to raiſe a truſt, Eacles v. England, 2 
Vern, 466. Glynn v. Harding, 1 Atk. 469. Ver- 
non v. Vernon, Ambl, 4. Palmer v. Scribb, 8 Vin. 
Ab. 289. pl. 25. Harland v. Trigg, 1 Bro. Ch. Rep. 
142. Nowlan v. Nelligan, 1 Bro. Ch. Rep 489. 
| Pierſon v. Garnett, 2 Bro. Ch. Rep. 38, 226. Rich- 
But ardſon v. Chapman (Burn's Eccl. Law, Tit. Biſhop, 
577 p. 220, 5th Ed. But ſee the caſe cited in Civil v. 
len. Rich, 1 Ch. Ca. 310). So words, not doubting but 
that the deviſee or legatee will diſpoſe of the ſund de- 
viled in a particular manner, if the fund be certain, 
and the objects diſtinctly deſcribed, will be ſufficient. | 
| Maſſey v. Sherman, Ambl. 520. Wynne v. Haw- 
kins, 1 Bro. Ch, Rep. 179. Nowlan v. Nelligan, 
i Bro, Ch, Rep. 49i. But ſee Buggins v. Yates, 
9 Mod. 122; but words merely of recommendation 
i. not be ſafficient to create a truſt, Bland v. Bland, 
24th 


38 


(2) Hamp- 
ton v 
Spencer, 
2 Vern. 
288. 
Cottington 


v. Hetcher, 
2 Atk. 155. 


(3) Roſwell frauds and perjuries (3). 


v. Every, 


x Roll's Ab. 378. pl. 1. 4 Vin. Ab. 395. pl 3. 8 Thynn, 1 Vern. 296. 
SGellack v. Harris, 5 Vin. Ab. 521. pl. 31. Daveniſh v. Baines, Pre. Ch, 3. 
Oldham V. Litchford, 2 Tongs w_ Keech v. Kennigate, Amb. 67. 


by parol ). But a confeſſion of a truſt 


with reſpect to wan by ee ſee your on $7 


' A TREATISE - Book II. 


in an anſwer for the wife and children, 
though no proof of it, will be good 
in equity (2). So if the ſon prevail; 
upon the mother, to get .the father to 
make a new will, and make him execu- 
tor in her ſtead, promiſing himſelf to be 
a truſtee for the mother; this will be de- 
creed a truſt for the wife, on the point 
of fraud (2), notwithſtanding the ſtatute of 


24th of February 1745. Le Maitre v. Banniſter, 26h 
November 1770, ſtated in Mr. Finch's note to Eales v. 
England, Pr. Ch. 200. Cunliffe v. Cunliffe, Ambl. 
686. See alſo Civil v. Rich, 1 Ch. Ca, 310. But fee 
the obſervations of the Maſter of the Rolls (Lord Kenyon) 
in deciding Pierſon v. Garnett, 2 Bro. Ch. Rep, 38; ; 


( This point does no: appear to kane been ſo el 
determined in the caſe referred to, Riddle v. Emerſon, co 
1 Vern, 108. ag 

VO 

(z) The anthorities cited in the wargin are abun- (S 

dantly ſufficient to ſhew, that a court of equity wil vv 


not allow a man guilty of fraud to protect himſelf from 
the conſequences, by a ature profeſſedly made to 8 
vent fraud. | 
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, 

d 

K SECTION V. 

0 

- LS O the declaration of ufes ought, 1ſt, 

Jo * To have a clear and apparent intent, 

Ce and not to be upon general words, or 

ut words ſpoken in futuro (a), (for theſe are 

of executory, and ſound only in covenant,) 
but ſpoken adviſedly, and in preſent, 

6 which is an immediate gift (1). The 

5 words muſt likewiſe be declaratory, and 


not obligatory; for then they have another 


(a) As that the land ſhall come, remain, and be in 
tail or in fee to A, which being mere words of coven- 


5 ant, will not raiſe an uſe in A. Buckley v. Simoads, 
Wynch, 60. Blytheman v. Blytheman, Cro. Eliz. 279. 


Gilb. Uſes, 60. 2 Roll's Ab. 788, 789. 3 Leo. 6. pl. 
13. 1 And. 25. pl. 55. But though words ſpoken in futuro 
are not ſufficient to raiſe an uſe in law, yet as it is an 
ſo eſtabliſned rule in equity, that © whenever parties agree 
on, concerning any particular ſubjet, ſuch agreement, as 
againſt the party himſelf, and any claiming under him, 
voluntarily, or with notice, is ſufficient to raiſe a tru(l,” 
un- (Le Legard v. Hodges, 1 Vez. Junr. 447.) Quere, 
wil Whether ſuch words would not be ſufficient to raiſe a 
'on truſt in equity, 
"es 


effect. 


39 


(1) Callard 
v. Callard, 
Cro, Eliz. 
345. 


40 


(2) Hore 
v. Dix, 


Sid. 27. 


Blitheman 
v. Blithe- 
man, Cro. 
Eliz. 279. 
Moor. 122. 
3 Leon. 6. 
pl. 18 

1 And. 25. 
pl. 55+ 
Bendl. 121. 
Buckley v. 
Symonds, 


Wynch, 60. 


2 R. Ab. 
788. pl. 1. 


Englefield's 
Caſe, Poph. 


21. 
_ Gilb. Uſes, 
660. 
(3) Dow- 


man's Caſe, 
9 Rep. 9. a. 


Shepherd's 


Touchſtone, 520. 
(4) Lees v. Ld. Stafford, 4 0 58. Cob v. Betterſon, Cro. . 374. 


Dyer, 87. 


(5) Stukely v. Butler, Hob. 168. Shepherd's Touchſtone, 249, 250. 
(6) Kirftey v. Duck, 2 Vern. 684. 2 And. 141, 142. Shep. Touchſtone, 252 


the uſes are transferred and declared. And 
if certainty is wanting in any of theſe (0), 
the declaration is not ſufficient (6). 


ter dehors the deed, as where there are two perſons or tw 
eſtates of the ſame name; for in ſuch caſe, as the ambiguity) 


which ihe law appoints, or which the party himſet 
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effect (2). 2dly, The declaration muſt be 
certain; for elſe there would be no cer- 
tainty of inheritances. And this certainty 
ought to be principally in three things, 
viz. in perſons to whom (3), in lands, &e. 
(4), of which, and in eſtates for which (5 


3dly, 
The declaration muſt be precedent or pre- 
ſent, and perfect and complete, and not 25 
a communication in reference to matter, to 
be put into writing after. Yet a deed 
WY 


(5) The uncertainty intended, is that which appears 01 
the face of the deed, and not that which may ariſe from mat: 


or uncettainty oritur de fatto verificatione fut tollitur, Lon 
Cheney's Caſe, 5 Rep. 68. Nor does the uncertainty her: 
intended extend to thoſe things which, though uncertail 
of themſelves, may be reduced to a certainty, by means 


has aſſigned. See Stukely v. Butler, Hob. 174. She}. 
Touchſtone, 250. Nor does it apply to that unccs 
taid!! 


ch. II. 6 f. OF EQUITY. 
ſubſequent may declare the uſes of a 


recovery, &c. precedent (c); becauſe, in 
judgment of law, it operates againſt the 
| maker and his heirs (4), viz. by eſtoppel, 
fince nothing appears to the contrary, that 


| tainty which may be created by a ſubſequent and 
ſuperfluous deſcription, nam utile per inutile non vi- 
tiatur, Dowtie's Caſe, 3 Rep. 10. Trapp's Caſe, 
| 3 Leon. 235. Dyer 376. pl. 25. Hob. 171. Sce alſo 
| Ulrich v. Litchfield, 2 Atk. 372. Beaumont v. Fell, 2 
P. Wms. 141. 


(e) Aſter the paſſing of the ſtatute 27 H. 8. c. 10, a 
doubt aroſe, whether a ſubſequent deed could declare the 
uſes of a fine or recovery precedent. It was, however, de- 
termined in Dowmai\'s Caſe, that the uſes of a ſine or re- 
covery precedent might be declared by deed ſubſequent ; 
and the law ſo continued until the ſtatute 29 Car. 2. Cc. 3. 


lo executed by the fine or recovery in the conuſor or reco- 
veree (no uſes being previouſly declared, ) as to exclude ary 
ſubſequent declaration. To obviate this doubt, the Sia. 
4 Ann, c. 16. H 15, enacts, That all declatations of uſes, 
&c. after the levying of any fine, or ſuffering of a recovery, 
ſhall be as good ard effectual in the law as if the at, 29 
Car. 2. c. 3, had not been made. 1 


(4) The declaration of the uſes, by a deed ſubſe- 
quent to the fine or recovery, tough it eftups all per- 
tons 


there was a certain and complete declara- 
„ 


when the doubt recurred, whether the reſulting uſe was not 


———— 
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tion of the uſes at the time of the reco- 
(7) Dow- very (7), &c. | 


man's Caſe, 
9 Rep. 10. 7 
2. b. Dyer, 136. a. 2 Roll's Ab. 782. 


ſons parties to it, does not eſtop perſons who are not. Gilb, 
Uſes, 61. Morley v. Jones, 4 Mod. 261. Carth. 410. 
Show. P. C. 140. 


SECTION VI. 


ND where the uſes of a recovery are 
declared by deed precedent, no new 

or other uſes can be averred by parol ; for 
nothing veſts till the recovery be had, and 
then the parol declaration ſhall not con- 
troul the deed precedent, but all parties 
are eſtopped to aver the contrary. And 
in caſe of a deed precedent, if the party 
ſet up other uſes, he muſt confeſs and 
avoid; for unumquodg; diffolvitur eo li. 
(1)Counteſs gamine quo & ligatum eft (1). 2dly, But 


ofRutland's 


os 6. if there be two deeds, the laſt ſhall ſand, 
Dowman's | | N 
Caſe, 9 Rep. 10. b. Tregame v. Fletcher, 2 Salk, 676. 


and 
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and not both ; for it would be contrary to 
the intent of the parties to make an hotch- 
pot and commixtion of them, which, by 


their creation, were diſtinct and ſeveral, in 


time, perſons, and eſtates (2). 3dly, This 
is intended where the fine or recovery is 
purſuant; for, if they vary, there is room 
and occaſion given to inquire and receive 
information, that the old agreement was 
relinquiſhed. And by the fame reaſon, 
that the uſe of a fine might have been de- 


clared by parol (e) upon an original agree- 


ment, it might allo, where the original 
agreement was relinquiſhed. Yet, with- 
out ſuch averment, the fine ſhall be in- 
tended to the uſe of the ſaid agreement, 
notwithſtanding the variance (3). 4thly, 
But where they are by deed ſubſequent, 
new, or other uſes may be averred, with- 
out ſhewing the deed, though there be no 
variance; becauſe there was no interme- 
diate time, when there might be ſuch 


() Since the ſtatute of f:aud, all declarations of uſcs 
or traits mult be in writing. Parol evidence is, however, 
admiiſivle to rebut a reſulting uſe. Roe v. Popham, 
Dougl. 26. Lord Altham v. E. of Angleſey, Gilb. Rep. 
16 2 Salk. 676. | | | 


agreement 


I 


(2)Counteſs 
of Rutland's 
Caſe,5Rep. 
26. b. 


(3) Jones 

v. Morley, 
2 Salk. 677. 
Holt's Rep. 


321. 


Stapilton v. 
Stapiltou, 
L Atk. 2. 


(4) Tre- 
game v. 
Fletcher, 

2 Salk. 676. 
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agreement made. And the uſes ariſe by 
the recovery according to that agreement, 
and cannot be diveſted by any declaration 
by indenture ſubſequent; and if a deed 


ſubſequent be ſet up, the other may avert 
thoſe uſes (4). 


Ch. HI. 5 1. oF EQUITY. ” 


CH AP. III. 


Of the Limitation of Uſes by the Party. 


SECTION I. 


B although uſes were, in their ori- 
gin, no more than an equitable 
right to the land, and to be determined 


only in a court of equity; yet equity often 


followed the law (1), and eſpecially in CS Rep. 


voluntary conveyances, or where there 28. 2. 

was no particular reaſon to favour one fide 

rather than the other. There is a known 

and eſtabliſhed difference therefore be- 

tween the limitation and creation of uſes. 

For in the creation (a) the intent of the 
parties 


(a) “ The various | neceſſities of 2100 induced the | 
| judges to depart from the rigour and ſimplicity of the rules [ 
of the common law, and to allow a more minute and complex | 
conſtruction upon conveyances to uſes, than upon others. 
Hence it was adjudged; that the uſe need not always be ex- 
eruted the inſtant the conveyance is made; but if it can- 
not take effect at that time, the operation of the ſtatute 
may wait till the uſe ſhall ariſe upon ſome future contin- 
gency, to happen within a reaſonable period of time; and 
in the mean while, the antient uſe ſhall remain in the 
9 | x grantar z 
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(3)Co.Litt. parties is chiefly to be regarded (2). And 
49. a. 
Ala. 672. if the intent is manifeſt, though void, 


Colt : | 
Ecntouſe, yet the conveyance ſhall never take effect 


T. Jones, 
Rep 105. any 


Fox's Caſe, ' 1 i 
8 Rep. 93. Makepiece v. Fletcher, Com. Rep. 459. Shelly's Caſe, 1. Rep. 
co. Hore v. Dix, Sid. 26. 


grantor; as when lands are conveyed to the uſe of A and 
B, after a marriage ſhall be had between them (2 Roli's 
Ab. 791.) Woodliffe v. Drury, Cro. Eliz. 439. 
Sammes's Caſe (13 Rep. 56. b). Or to the uſe of A and 
his heirs, till B ſhall pay him a ſum of money; and then 
to the uſe of B and his heirs (Bro. Ab. tit. Feoffm. Ab. 
-. Uſes, zo). Which doctrine, when deviſes by will were 
again introduced and conſidered as equivalent in point of 
conſtruction to declarations of uſes, was alſo adopted in 
favour of executory dev:ſcs. But herein thoſe which are 
called contingent or ſpringing uſes, differ from an execu- 
tory deviſe, in that there muſt be a perſon ſeized to ſuch 
uſes at the time when the contingency happens, elſe they 
can never be executed by the ſtatute ; and therefore if 
the eſtate of the feoffee io ſuch uſe be deſtroyed, by aliena- 
tion, or otherwiſe, before the contingency ariſes, the uſe is 
deſtroyed for ever. (Chudleigh's Caſe, 1 Rep. 134, 138.) 
Whereas, by an executory deviſe, the freehold itſelf is trans- 
ferred to the ſuture deviſee. (See Fearne's Eſſay on Contin- 
gent Remainders and Executory Deviſes, 298, 3d Ed.) 
And in both theſe cafes a fee may be limited to take effect 
after a fee. (Carpenter v. Smith, Pollexf. 78. Marks 
. Marks, 10 Mod. 423.) Becauſe, though that was 
| forbidden by the common law, in favour of the Lord's 
eſcheat, yet when the legal eſtate was not extended 
beyond 
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any other way. As if uſes are limited 
upon the eſtate intended to be transferred, 
or there be any other circumſtance in the 
| deed that ſhews he deſigned to paſs it at 
common law (3); becauſe the intent is (3) 20's 


9. 
damon v. Jones, 2 Ventr. 318. Gilb. Uſes, 49. Daw v. Newborough, Com. 


Rep. 242. Key V. Gn: T. Jones, 123. But ſee 2 Will. 22, 75- 


beyond one fee ſimple, ſuch ſubſequent uſes (after a uſe 
in fee), were before the ſtatute permitted to be limited in 
equity, and then the ſtatute executed the legal eſlate in the 
ſame manner as the uſe before ſubſiſted. It was alſo held, 
that a uſe, though executed, may change from one to ano- 
ther, by circumſtances ex pol fad; as if a man make a 
| feoffment to the uſe of his intended wife, and her eldeſt 
ſon, ſor their lives. Upon the marriage, the wife takes 
the. whole uſe in ſeveralty, and upon the birth of a ſon, 
the uſe is executed jointly in them both. This is ſome- 
times called a ſecondary, ſometimes a ſhifting uſe, And 
whenever the uſe limited by the deed expires, or cannot 
veſt, it returns back to him who raiſed it, after ſach 
expiration, or during ſuch impoſlibility, and is ſtiled a 
reſulting uſe ; as if a man make a feoffment to the uſe 
of his intended wife, with remainder to her firſt born, 
in tail; here, till he marries, the uſe reſults back 
to himſelf. After marriage, it is executed in the 
wife, for life; and if ſhe die without iſſue, the whole 
reſults back to him in fee. (Bacon of Uſes, 35c.) 
It was likewiſe held, that the uſes originally declared 
may be revoked at any future time, and new uſes 
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the great director of uſes, and no con- 
ſtruction ean be made againſt the intent 


apparent. Yet the preciſe technical words 
(4) of bargain and ſale, or covenant to 


ftand feized, are not required to raife an 
uſe (5): But any words ſufficient to ſhow 
the intent, or that are tantamount, with 


good 


be declared of the land; provided the grantor reſerved to 
himſelf ſuch a power at the creation of the eſtate. Whereas 
the utmolt that the common law would allow, was a deed 
of defeazance, coeval with the grant itſelf, and therefore 
eſteemed a part of it, upon events ſpecifically mentioned, 
And in caſe of ſuch a revocation, the old uſes were held 
inſtantly to ceaſe, and the new ones to become executed 
in their ſtead.- And this was permitted, partly to indulge 
the convenience, and partly the caprice of mankind, who, 
as Lord Bacon obſerves (on Uſes, 316), „“ have always 
affected to have the diſpoſition of their property re- 


vocable in their own time, and irrevocable ever after- 


wards.” 2 Bla, Com. 334, 335. The above extra@s 


ſufficient to ſhow, that in the creation of eſtates by way of 
vſe, more indulgence is allowed to the intent of the par- 
ties, than in the creation of eſtates by conveyances at com- 
mon law. | 4 


(6) Conveyances by bargain and fale enrolled, 
which (money making no part of the conſideration) 
could not operate by way of bargain and fale, have 
been allowed, in reſpe& of the intent of the parties, 

| | to 
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good conſideration, will do (c). And the 
Judges have more regard for the ſubſtance 


a man's intent good in paſſing his eſtate, 
if by any lawful means it may take ef- 
fect 5 78 


r y 


o operate by way of covenant to ſtand ſeized, the conſidler - 
tion allowing of ſuch conſtruction. Crofling v. Scuda- 
ore, 2 Lev. 9. Walker v. Hale, 2 Lev. 213. Oſman 
„ Sheafe, 3 Lev. 370. Mudge v. Mudge, Com. Rep. 


Atfield, 1 Vern, 40. And the rule laid down, Co, Lit. 


ſtate by a common law conveyance, if it cannot. ſo paſs, 


354. Thorpe v. Thorne, 1 Vern. 141: Thompſon w. 


than the ſhadow and form, and will make 


(5) Shove 
v. Pincke, 
5 Term 


8 85 124. 


9. a. and acted upon in the caſes referred to in the margin 
2), namely, That where the intent appeare to paſs the 


ed he conveyance ſhall not operate as a covenant to ſtand 
Joe ſeized to uſes, ſeems materially broken in upon by the 
ho, udgment of C. B. in Roe on demiſe of Wilkinſon v. 


ranmer, 2 Wilf, 55. Doe on demiſe of nan. v. 
105 Aſſignees of Simpſon, 2 Will. 22. 


00 It is a general rule in equity, that, where chere is 


x 19 
7 of conſideration, the imperfect execution of the contract 
par- hall not invalidate the equity raiſed by the agreement; but 


om- his rule does not extend to caſes in which the contract is 
__ icicfiively executed in particulars preſcribed by the Legiſ- 
ature, See Hibbert v. Rolleſton, 3 Bro. C. Rep. 571- 


r 
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SECTION Il. 


UT, as forms and technical words in 
conveyances are appointed by lay 
for the general peace and quiet, the words | 

of limitation of eſtates created -by deed 

muſt be the ſame, by way of uſe, as in a 

(1)Corbet's feoffment (1), and in all common affur:- 
-— rod ances (d); and thus uſes created by deed 
_* - os 21: 6 


Pollexf. 79. 
Neville v. Neville, 1 Roll's Ab. 837. Gilb. Uſes, 75. Sanders's Uſes, 168. 


(4) Whether nerds.” of e are, in the con- 
ſtruction of uſes created by deed, to receive the ſtiid 
technical expoſition which they receive in the con- 
ſtruction of common law conveyances, or the more 
liberal expoſition which is allowed in the conſtruQtion 
of wills, is a point upon which a difference of opinion ap- 
pears to have prevailed, In Corbet's Caſe, 1 Rep. 88, a 
it is ſtated, that before the ſtatute of 27 H. 8. the Chan- 
cellor, in the caſe of an uſe judged by imitation of the rules 
of the common law, and according to the nature and qui 
lity of the land, as in caſe de palſe None fratris, Borough: 
Engliſh ; and ſo his judgment was by way of imitation. 
And the makers of all the ſtatutes concerning uſes, as 1k. 
3. c. 5. 4 H. 7. c. 179.9 H. 7. c. 15. and all other ſtatutes 
bave made uſes to imitate and reſemble eſtates in pol: 
ſeſſion, and to be guided and directed according to tht 

8 rules 
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differ from a a1 For there.” any 1 
which ſhew che intent are ſufficient, if it 
c could 


rules and reaſon of the common law.“ See alſo Fitz- 
william's Caſe, 6 Rep. 34. Liſle v. Gray, Raym. 317. 
Carpenter v. Smith, Pollexf. 79. And in Atwaters v. 
Birt, Cro. Eliz. 856, it was expreſsly held that a feoff- 

ment to uſes ſhall not be expounded as a will; and on 
that ground it was reſolved, in Neville v. Neville, 1 
Roll's Ab. 873. pl. 1, that a feoffment to the uſe of 4. 
and his iſſues male of his body, conveys not an eſtate 
tail. See alſo Gilbert on Uſes, 75. Sanders on Ules, 
168. But in Leigh v. Brace, Carth. 343, the Court is 
reported to have ſtated, that a conveyance by way of 
Wvſe had always been conſtrued like wills, with reſpe& to 
the intention of the parties, and is not tied up to the 
ſtrict form of conveyances at common law; and deter- 
ined, that, from reſpe& to the intent of the feoffor, 
| limitation by feoffment to the uſe of T. B. and his 
eirs for ever was cut down to an eſtate tail, by the 
ubſequent words, and for default of iſſue of the body 
ff T. B. See alſo 1 Vent. 373. But, guære, Whether 
he conſtruction of the above limitation would' not have 
deen the ſame in a common law conveyance? See 19 H. 


„, „„ . =, —& 


3, 2 . 74. b. And if the conſtruction would have been the 
han- ame, it was unneceſſary to reſort to the doctrine main- 
-oles ined by the Court. It may be material alſo to re- 


dark, that the rule laid down in Leigh v. Brace, was 
ot followed in Makepiece v. Fletcher, Com. Rep. 
tion- 57. In Rigden v. Valliere, 2 Vez. 257. 3 Atk. 731. 
11 ord Hardwicke having ſtated the general objection, that 
utes E 2 


bb 
bl 
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greater latitude in deeds on the ſtatute of uſce, whd 


„Whether deeds to uſes, in the nature of wills, ſhouk 


| held, in Fiſher v. Wigg, 1 P. Will. 14, by tuo Juli 
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could be made good by any conveyance in 
his life-time ; W the law intends the 
de viſor 


5 would create confulion and uncertainty, if deeds to uſt 


were to receive, as to their limitations, a conſtruction dif 
ferent from that which would be given to feoffments 9 
other conyeyances at common law ; for the ſtatute joiginy 


the eſtate and the ule together, it becomes one entice 


conveyance, by force of the ſtatute, and the words we 
to be conſtrued in the ſame way; but this is to be 
taken with ſome reſtrictions. As to the words of lin- 
tation in a deed, they are, to be ſute, to be conſirud 
in that manner, vis, in the ſame ſenſe; but where the 
are words of regulation or modification of the eſtate, u 
the words equally to be divided are, and not words d 
limitation, I think there is no harm in giving tha 


are *© truſts at common Jaw, than on feoffments, lid 
are ſtrict conveyances at common law.” This dilline 
tion appears to have been recognized in Goodtitle 
Stokes, 1 Will, 34i. But in the caſe of Stratton 
Beſt, 2 Bro. Ch. Rep. 233, upon its being very forcibj 
urged, Lord Thurlow, Chan, lating the queſtion to! 


be conſtrued as widely as wills have been?“ oblerid 
that he ſhould be ſorry to give into this, for he thou 
that no good had been done by the wide conſtruction 
wills.” See alſo Mr, Booth's opiaion, publiſhed in 36 
lection of Caſes. and Opinions, page 279, With (pt 
to the limitation of uſes of copyhold eſtates, it 
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| deviſor to be inops confilii, wills being ufu- 
ally made in extremis. 80 that any words 
Lt ; which 


againſt Holt, C. J. that a ſurrender of a copybold to 
uſes is not to be conſtrued with the fame ſtriftneſs as a 
common law conveyancez- and though the authority of 


the determination in Idle v. Cook, 1 P. Wms. 70, yet 
it has, in Jatter caſes, been recognized, as affording a 


| Goodtitle v. Stokes, 1 Wilſ. 341. But ſee Seagood v. 
Hone, Cro, Car. 366. And in ſupport of the deciſion, it 
is obſervable, that as copyholds are not within the ſtatute 
of uſes, Rowden v. Malſter, Cro. Car. 44, the limitations 
of a furrender muſt remain as before the ſtatute; and if 


eſtate be in any degree affected by the ſtature of uſes, the 


ſtatute, which has varied the conſtrüction of limitations of 
freehold, That the limitations of a truſt executed, (as 
ontra-diſtinguiſhed from truſts executory,) are to be con- 
ſtrued by the fame rules which govern the conſtruction 


luding or carrying the legal eſtate, (whatever doubts 
ormerly prevailed) ſeems” to be now a point clearly and 
acontrovertibly eſtabliſhed, See Jones v. Morgan, 1 Bro. 
h. Rep. 222, where the caſes upon this point are very 
laborately conſidered. Bur in the conſtruction of mere 


re very properly allowed to receive a more liberal and in- 
* dulgent 


this deeifion appears to have been very much ſhaken by 


ſound diſtinction. See Rigden v. Valliere, 2 Vez. 257. 


the ancient conſtruction of limitations of a uſe of freehold. 


conſtruction of limitations of copyholds renminiog the 
ſame, muſt be referred to copyholds not being within the 


ff limitations in a ſimilar inftroment, immediately in- 


nicles or wiſts purely executory, words of limitation 
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which ſhew the intent, that the deviſee 
ſhould have the land for ever (e), will 
make a fee-ſimple, without the word heirs, 

as in perpetuum, or paying where the pay. 
ment is of a ſum in groſs, and he may not 

(a) Co.Lit. be able to pay it out of the profits (2) 
Gilb. Der. So where he has power to give a fee, he 
19' is conſtrued to have one, unleſs he has an 


dulgent conſtrudtion. See B. I. c. 6. $ 8+ vote 
„ | | 


(e) The intent of the deviſor, if plain and mani 
feſt, will certainly be ſufficient to ſupply the want of 
thoſe words which are neceflary in deeds to convey an 
inheritance; but in all ſuch caſes the intent muſt be ma- 
nifeſt, and the implication abſolutely neceſſary ; for the 
heir at law ſhall never be diſinherited by a conjeQural or 
poſſible implication, Gardner v. Shelden, Vaugh. 259. 
Bowes v. Blackett, Cowp. 235. Therefore, though 
deviſe to A, and his aſſigns in perpetuum, be ſufficient to 
carry the fee, from the evidence it affords of the intent of i 
the deviſor, yet a deviſe to A. and his aſſigns, without 
annexing words of perpetuity, will paſs only an eſtate 
for lite; a larger eſtate not being neceſſary io the ope- | 
ration of ſuch deviſe. Co. Lit. 9. b. As to whit 
words will carry the fee, and what not, ſee Gilb, Der. 
19. 3 Com. Dig. Deviſe, N. 4. In what caſes a fet 
will paſs by deed without the word heirs, ſee 2 Blu 
Com, _ 109. 
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expreſs eſtate divided from the power (3). (3) Thom- 


linſon v. 

And in general, wherever lands are deviſed Dighton, 
I 240. 
for a ſpecial purpoſe, or for payment of Bult 222. 


debts, or the like (4), without any words dn Ab. 


{ of limitation, he ſhall have an eſtate ; in On: 
. fee to anſwer that purpoſe, by implication r 
6 of law (J). So where 4. having only a ca. 196. 
Tibbots v. 
n remainder Hurſt, Ch. 


| Rep. 108. 
Collier's ; Caſe, 6 Rep. 16. a. | Ackland v. Ackland, 2 Vern. 687, Doe v. 
Woodhouſe, 4 Term Rep. 89. Kerman v. Johnſon, Style's Rep. 28 1. I Roll's 


"Mr Ab. 834. pl 1 5 Anon. 9 Mod. = 


(f) Where an the is deviſed to A. without words 
of inheritance, ſub,e& to the payment of a ſum in 
groſs, J. hall take a fee, becauſe he is to pay the mo- 
ney in all events, and he may die before he repays - 
himſelf out of the eſtate ; in which event he would be a 
loſer by the deviſe, if he were not to have a fee. Collier's' 
WCaſe, 6 Rep. 16. a. 1 And. 38. pl. 100. 2 Mod. 25. 
Freak v. Lee, 2 Lev. 249. Wellock v. Hammond, Cro. 
ot to liz. 204 Salmon v. Denham, Com. Rep. 323. Yet 


nt ol even in ſuch a caſe, A. ſhall not tave the fee, if a con- 

thou "ary intention manifeſtly appear. Bacon v. Hall, Cro. 
eſtate Eliz. 497. But where the payment of a certain ſum is 

ope · i directed to be made annually, or otherwiſe, out of the 


what rents and profits, the deviſee ſhall in general take but an 
Der. tate for life ; for though, he takes the land charged, yet- 
a fee he is to pay no faſter than he receives, and therefore can- 
„ Bu ot be a loſer Collier's Caſc, 6 Rep. 16. Bendloe's Rep. 
5. Anſley v. Chapman, Cro. Car, 157. Shailard v. 
Baker, Cro. Eliz. 744. Spicer v. Spicer, Cro. Jac. 
57). Buddely v. Leppingwell, 3 Burr. 1533. Bowes 
v. Blacker, 
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remainder in fee, after an eſtate tail to 
B. deviſes all the houſe called the Bell 
Tavern to C. without ſaying for what 


v. Blackett, Cowp. 235. 8 Vin. Ab. Deviſe, (S. A.) 1 
Eq. Ca. Ab. 177. But though the circumſtance of the | 


charge, being directed to be paid out of the rents and 


profits, is in general ſufficient to reſtrain a deviſe, without 
words of inheritance, to a mere eſtate for life ; yet if 
there are circumſtances whence it can be collected, that 
the devifor intended the deviſee to take a larger eſtate, 
ſuch circumſtances will be allowed to prevail, Webb w 
Herring, Cro. Jac. 415. Frogmorton v. Hollyday, ; 
Bur. 1618. Doe v. Woodhouſe, 4 T. Rep. 89. See alſo 
Lee v. Withers, T. Jones, 107. It may here be materia 
to obſerve, that though where the deviſe be general, the 
circumſtances of a charge of a groſs ſum will by implics- 
tion give the deviſee an eſtate in fee, from the certainty, 
that the devifor muſt mean a bounty and benefit to his 
deviſee ; yet there is no inſtance of ſuch implication, 
where an eſtate for life, or an eſtate tail, is exprefily 
given.” Doe v. Fyldes, Cowp. 841. Slater v: Slater,) 
Term Rep. 335. See alſo King v. Melling, 1 Vent. 
227. Nor will the circumſtance of the charge being it 
ſuch caſe payable to 4. and his heirs, enlarge an eſtate 
deviſed for life, or in tail; but the charge in fee ſhall ifſve 
out of the whole eſtate, and not out of the particular 
eſtate only; and being governed by the directions of the 
will, it ſhall take effect according to the limitation 


thereof, and charge the whole of the inheritance. Dut- 


ton v. Ingram, Cro, 992 427. 


eſtate 
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eſtate the fee r — C. ſhould 
have nothing (5). „although in a (5) cele . 


Rawl 
deed (2) an —_— is never ad- 18k, ae 


mitted (6), neither ſhall there be croſs re- N 873. 


mainders upon conſtruction of it ( „ Gro. Ge 


Pybus v. Mitford, 1 Ventr. 376. 379. Vaugh. 261. Davis v. yok r 5s 
(7) Cole v. Livingſtone, 1 Ventr. 224. AS i 


g The authorities referred to in the margin (6), 
diſtiactly ſupport this doctrine. It ſeems, however, to be 
materially affected by the caſe [tated by Perkins, 5 194, 
which is an inſtance of an eſtate tail ariſing by implication, 
even ina deed ; and the authority of this caſe was recog- 
nized by Holt, C. J. in Idle v. Cook, 1 P. Wms, 78; 
and by Powel, J. in Bamfield v. Popham, 1 P. Wms. 
57. It may alſo merit conſideration, whether, ſuppoling 
the doctrine to hold as to freehold, it extends to copyhold 
eſtates, it having been held, that a deed, declaring the uſes 
of a copyhold eſtate, is not to be conſtrued with the ſame 
{triftneſs as a common law conveyance, but like a will, 
Fiſher v. Wigg, 1 P. Wms. 14. Rigden v. Valliere, 
2 Vez. 257. Whence it ſhould follow, that it allows of 
ſuch implications as are permitted in the conſtruction of a 
will, But ſee Idle v. Cook, 1 P. Wms. 70, and Mr, 
Cox's note to Fiſher v. Wigg, 1 P. Wms. 14, With 
reſpeft to reſulting uſes in a deed, though frequently 
treated as eſtates ariſing by implication, they cannot, 
with ſtrict propriety, be ſo conſidered, ſuch eſtates be. 
ing part of the aneient uſe not diſpoſed of, and not a 
new enate created by implication of law. See 1 Ventr, 
379. 


yet 
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76 in a will it is otherwiſe (8); but 
+ £10 , f 2 | | 
Cro. Jac. there muſt be an expreſs intent to be col- 
75: knery, lected out of the words, or a neceſlary im- 


comes plication (), or elſe the heir ſhall not be 


21, 22. : | 
Stel diſinherited, 


London v. 
Garway, 2 3 571, Gilbert v. Witty, Cro. Jac. 655. Holmes v. Meynell, T. 


Jones, 172. Wright v Holford, Cowp. 31. pet v. Mansfield, Cowp. 79). 
See vel. I. p. 443. 


| (h) Although J have already had occaſion to refer to 

ſome of the inſtances in which implication is allowed to pre- 

vail in the conſtruction of a will, it will, I truſt, not be 

{ deemed an unneceſſary addition to conſider the en 
ſomewhat more particularly. | 


In the conſtruction of a vill an eſtate may ariſe, be 
enlarged, controuled, and even deſtroyed by implication. 
iſt, An eſtate may ariſe by implication ; as where an 
eſtate is limited to the heir of the deviſor after the death 
of the wife of deviſor ; for the intent of the deviſor is clear- 
ly to poſtpone the heir till after her death ; and if ſhe does 
not take it, nobody elſe can. Horton v. Horton, Cro. 
Jac. 75. 1 Ventr. 376. So if the deviſe over be to one of 
two or more co-heireſſes, Hutton v. Simpſon, 2 Vern. 723. 
So if a term be bequeathed to the executors after death of 
teſtator's wife, ſhe ſhall have it for life by implication. 
Horton v. Horton. 2d, An eſtate may be enlarged by im- 
Plication ; as where an eſtate is deviſed to A. generally, 

and, for want of iſſue, the remainder over to B., 4. 
ſhall take an eſtate tail by implication. For though 
the deviſe to A. generally would of itſelf paſs only an 
: ' eſtate for life, yet as no benefit is given to B. while 
| there is any iſſue of A. the conſequence would be, 
that as no intereſt ſprings to B. and no expreſs eſtate 
is 
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diſinherited, for his title is clear, and not 
to be doubted of (9). e 


ner v. Shel- 
don, Vaugh. 263. Spirt v. Bence, Cro. Car. 369. I Freem. 74. Doe v. Holmes, 
2 Wilſ. 80. Bowes v. e Cowp. 235. 


is given to the iſſue of A., after the death of A. the in- 
termediate intereſt add be undiſpoſed of, unleſs 4. 
were conſidered as taking for the benefit of his iſſue, as 
well as of himſelf; and as the words are capable of ſuch 
amplification, the Court naturally implies an intention in 
the teſtator that 4. ſhould ſo take, that the property might 
be tranſmiſſible through him to his iſſue ; and he is there» 
fore conſidered to take an eſtate tail, which will deſcend 
on his iſſue ; per Lord Thurlow, C. Knight v. Ellis, 
2 Bro. Ch. Rep. 578. As to a bequeſt of a chattel or 
perſonalty, by ſuch words, ſee Fearne's Eſſay on Exec. 
Dev. 363; where the diverſity taken in ſome caſes be- 8 
tween a limitation of a term, by ſuch words, as in the caſe 
of a real eſtate, would only give an eſtate tail by implica- 
tion; is very fully conſidered, and ſaid to be over ruled. But 
though it be agreed, that an eſtate deviſed generally 
may, by implication, be ſo enlarged, yet it has been 
ſaid, that an eſtate expreſsly given for life cannot be 
enlarged to an eſtate tail, nam expreſſum facit cefſare taci- 
tum. Bamfield v. Popham, 1 P. Wms. 54. Ludding- 
ton v. Kime, 1 Ld Raym. 204. It is certainly gene- 
rally true, that an eſtate expreſsly and diſtinctly defined 
by the teſtator ſhall not be enlarged by implication ; 
but, if the manifeſt general intent of the teſtator require 
it, Courts of Juſtice will, in order to effectuate ſuch 
general intent, diſregard the particular intent, how- 
ever expreſsſy declared, if inconſiſtent with the ge- 
neral 
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neral intent. Robinſon v. Robinſon, 1 Burr, 44, 
and the caſes there cited. Doe v. Applyn, 4 Tem 
Rep. 82. The queſtion, therefore, in all ſuch caſes, iz, 
Whether the manifeſt general intent can receive . effeq, 
without enlarging the eſtate of the deviſee for life? [If 
the teſtator appear to have intended to extend his bounty 
to the iſſue of the deviſee for life, and by making the re. 
mainder over, dependent on the want of iſſue of the de. 
viſee for life, (ſuch moſt probably was his intention), hoy 
can ſuch intent receive effect, unleſs the deviſee take an 
eſtate deſcendible to his iſſue ? for it ſeems clear that the 
iſſue could not take as purchaſers by implication. See 
Lady Laneſborough v. Fox, Foreſt, 262. Bodens w. Wat- 
ſon, Ambl. 478. See Cro. Eliz. 16, and Fearne's Eſſay, Ex. 
Dev. 325. But, if the iſſue cannot take as purchaſer, 
they can only take by the eſtate being tranſmiſſible, for 
which purpoſe the anceſtor muſt take a deſcendible eſtate, 
and in thus making the particular intent give way to the 
manifeſt general intent, Courts of Juſtice do no more than 
the teſtator himſelf would probably have done, had he been 


apprized that his general purpoſe required him to give up 


his particular intent. But, in collecting the general 
purpoſe of the teſtator, the particular intent is always 
regarded; and if one can receive effect without preju- 
dice to the other, it is certainly the duty of Courts of 
Juſtice to allow it to prevail; and, to ſuch conſideration, 
the deciſion of Bamſield v. Popham is referred by Lord 
Hardwicke, in Allanſon v. Clitherow, 1 Vez. 26. his 
Lordſhip conceiving the caſe not to have required that 
the expreſs eſtate for life ſhould be enlarged to an eſtate 
in tail male, in order to effectuate the teſtator's inten- 
tion as to the male iſſue of the deviſee for life, there 
being an expreſs limitation in tail male to the deviſee's 

| | ©: firſt 
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firſt and other ſons. The circumſtance of the teſtator 


having limited an eſtate in tail male to the firſt and 
other ſons of the deviſee for life, might, in the event 
which had happened, render jt unneceſſary to enlarge the 
eſtate of the deviſee for life; but the conſtruction of a will 
is not to vary with events: Suppoſe, therefore, that the 
eldeſt ſon of the deviſee had died in tbe life-time of the teſ- 
tator, the deviſe to him would have lapſed, and his iſſue 
male would conſequently have been excluded from taking 
under the will, White v. White, 1 Bro. Ch, Rep. 219, 
Note: But the limitation over was not to take effect 
while there was iſſue of the deviſee for life; an intention 
which, with reference to the above poihbility, could only 
receive effe&t by enlarging the eſtate of the deviſee for life. 
The caſe of Bamfield v. Popham muſt therefore, as it 
ſeems to me, be allowed to be a deciſion againſt the ge- 
neral intent, in order to effeAuate the particular, With 
reſpe& to the authorities referred to by Mr. J. Powell, in 
the caſe of Luddington v. Kime, I ſhall have occaſion to 
conſider them as inſtances which reſtrain the enlargement 
of eſtates by implication, but which are not, at lealt direct, 
authorities againlt the propoſition for which I am now con- 


tending, namely, that an eſtate, though expreſsly de- 


viſed for life, may by implication be enlarged to an 

| eſtate tail; in ſupport of which, ſee Langley v. Bald- 
win, as ſtated by Lord C. Hardwicke, in Allanſon v. 
Clitherow, x Vez. 26, and Robinſon v. Robinſon, 
1 Burr, 44 But, though an eſtate expreſsly limited for 
life may, in order to effectuate the implied intent of 
the teſtator, in favour of the iſſue of the deviſee for life, 
be enlarged to an eſtate tail, it remains to conſider, 
whether it can be enlarged, if the teſtator has not only 
limited the eſtate expreſsly for life, but ſuperadded ne- 
gative 
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gative words, reſtrictive of the deviſee taking a larget 
eſtate, as no longer, only, non aliter. Wedgwood's Caſe, 
Backhouſe v. Wells, Croſs v. Wadhold, are frequently 
referred to as authorities againſt the enlargement of an 
eſtate for life, if negative words reſtrictive of a larger eſtate 
be ſuperadded. Lord Hale, in his judgment in King v. 
Melling, 1 Vent. 231, does certainly recognize Wedy- 
wood's Caſe, H. 13 Car. 2. which was a demiſe to A. for 
life, and non aliter, and after his deceaſe to the ſons of his 
body; in which caſe A. was held to take only an eſtate 
for life; and according to Lord Hale, by reaſon of the 
words non aliter. The caſe is very ſhortly ſtated : But, 
from ſuch ſtatement, it ſeems difficult ro apply it as an 
authority to ſhew that the particular intent ſhall, in reſped, 
of negative and reſtrictive words, control the manifeſt ge- 
neral intent, for it does not appear that the general intent 


required that the eſtate for life ſhould be enlarged. The 


only queſtion in the cafe probably was, Whether ſuch 
a limitation did not by the poſitive rules of law, without 


reſorting to the doctrine of implication, amount to an 


eſtate tail ? and, if it did not by force of ſome funda- 
mental rule of law amount to an eſtate tail, it ſeems to 
have been wholly unneceſſary ſo to conſtrue it, for the 
purpoſe of effectuating the teſtator's intent; there being 
an expreſs limitation to the ſons of the deviſe for life, 
by which they might have taken as purchaſers. Back- 
houſe v. Wells, 10 Mod. 181, was a deviſe to J. 8. 
to have and to hold ſor the term of his natural life on, 
without impeachment of waſte, then to the iſſue male 
of his body, remainder to the heirs males of the body 


of that iſſue; J. 8. was held to take only an eſtate for 
life. This deciſion is frequently referred to the force 


of the word only; but, whatever might be the true 
| ground 


a nm.. ddt ern. 


ground upon which the deciſion proceeded, it does not 


appear in any degree to affect the general rule which I 
have already ſtated; namely, that the manifeſt general 
intent ſnall control the particular intent, however expreſsly 
declared; for the general intent was provided for by the 
limitation of the iſſue, and the particular intent was con- 
ſiſtent with it: The doubt therefore was not, whether the 
particular intent was conſiſtent with the general, but whe- 
mer the particular intent was conſiſtent with the eſtaliſned 

rules of law); and that it was allowed to prevail, muſt be re- 
ferred to the limitation being to the iſſue male, and not to 
the heirs male; the word iſſue being ſometimes a word of 
purchaſe, and ſometimes of limitation, but the word 


heir being always a word of limitation. If therefore 


the limitation over had been to the heirs male, 
inſtead of the iſſue male of the deviſee for life, 


the operation of law would have been too ſtrong | 
for the intention, notwithſtanding the reſtrictive , 
and negative words uſed to declare it. The next 


caſe referred to againſt the enlargement of an eſtate ex- 
preſsly limited for life, with negative words reſtrictive 
of the deviſee taking a larger eſtate, is Goodtitle ex 
Dem, Croſs v. Wadhold, M. 19 G. 2. C. B. cited in 
Robinſon v. Robinſon, 1 Burr. 45. which was a deviſe 
to the teſtator's eldeſt ſon on/y for life, and, in caſe of 
failure of iſſue, the eſtate to deſcend and come to his the 
teftator's male children; the teſtator's eldeft ſon was held 
to take only an eſtate for life, becauſe, being expreſſed 
to be given for life only, with negative words, it could 
not be enlarged by implication ; and. Lord Hale's opinion 
in the caſe of the King v. Melling, and the determi- 
nation in Backhouſe v. Wells, are ſaid to have been 
relied on by the Court of Common Pleas. Haviog al- 

| ready 
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hold, ſhould have been decided upon the authority of caſey 


tations to his the teſtator*s male children ſhould not take ef. 


_ conſider how ſuch conftrution bore upon the reſt of 
' the will, If the iſſue can be preſumed to have been 
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ready confidered bow far the caſes referred to by Lord 
Hale, and the deciſion in Backhouſe v. Wells, break in 
upon the general rule, that the particular intent ſhall, if 
inconſiſtent with, give way to the general intent; and has. 
ing, I truſt, ſhewn that there was no occaſion in either of 
thoſe caſes to. contro] the particular, in order to effectuate 
the general intent, I cannot but be ſurpriſed that a caſe ſ. 
immediately within the rule, as the caſe of Croſs v. Wad. 


fo diſtinguiſhable from it. The caſe of Croſs v. Wadhold, 
ſo far as it is ſtated, affords clear and direct evidence of the 
teſtator's intent as to theſe points: 1, That his elde 
fon ſhould have only an eſtate for life ; adly, That the limi, 


fect until failure of iſſue of ſuch eldeft fon ; and gdly, 1 
fubmit, That it affords a fair inference that the teſtator il. 
ſo intended the iſſue of ſuch eldeſt ſon to take after the 
death of ſuch eldeſt fon. To give effect to the words 
reſtritive of the ſon taking a larger eſtate, it was held 
he took only an eſtate for life. It may be material t 


objects of the teſtator's bounty, could they take any be. 
nefit under his will, conſiſtently with ſach conſtruction, 
that the ſon took only an eſtate fot life? if they could 
it muſt be by allowing them to take as purchaſers ; but 
there was no eſtate expreſsly limited to them, and, u 
already obſerved, an eſtate is never implied to iſſue » 
purchaſers. Lady Laneſborough v. Fox, Forreſt, 262. 
Bodens v. Watſon, Ambl. 478. The fon therefor 
by the deciſion taking only an eſtate for life, the pre- 
ſumed intent of the teſtator as to the iſſue was nece\ 
ſarily diſappointed, as they could not take through him, 

| | he 
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de not taking a deſcendible eſtate, nor as purchaſers, 
there being no eſtate expreſsly limited to them. But 


gailure of iſſue of the eldeſt ſon, how can this intem te- 
eive effect if the iſſue are excluded from taking as. pur- 
baſer, and the eldeſt ſon has only an eſtate for life? Can it 


ular eltate, Can it be ſupported as an executory deviſe ? 
ertainly not; for it is limited after an eſtate of frechold, 
od is beſides too remote, as the eldeſt ſon's iſſue might con- 
inue beyond a life or lives in being, and twenty-one or 
ore years afterwards, Thus it appears, that by too ſtrict a 


preſumed general intent in favour of the iſſue was diſap- 


1 pointed, but alſo the declared iotent in favour of his other 
al vale children. I have now ſubmitted the ſeveral oblerva- 
* ions which occur to me on the caſes which are thought 


o break in upon the general rule that the particular 
tent, however expreſsly declared, ſhall give way to 
e manifeſt general intent, and ſhall conclude this 
Wi icuſlion by referring to Robinſon v. Robinſon, Burr. 
ep. 38. where the caſes are collected and conſidered. 
With reſpe& to the enlarging of eſtates, by allowing 


> in the margin (o) are diſtinR authorities in ſupport 
f ſuch doctrine, ſubject however to the exception 
ereafter mentioned, (ſee p. 67.) It may alſo be nia- 
rial to obſerve, that though croſs remainders are 
woured in the conſtruction of a will as between two, 


\ Phipard w. Mans ſield, Cowp. 800. Perry v. White, 
owp. 780. Wright w. Holford, Cowp. 31. and 
Vol. II. P | 9 5 caſes 


ucther, the teſtator's male children are not to take until 


ceive effect as a contingent remainder ? certainly not, for 
t will not neceſſarily veſt at the determination of the parti- 


egard to the particular intent of the teſtator, not only the 


f croſs remainders by implication, the caſes referred 


ey ſhall not be favoured between more than two, 
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reſpect of a charge; ſee B. 2. c. & 2. note (/. 


if he die without heirs, then to one who is or may be th 
tail, though the limitation be in fee ; for it is impoſl 


der. man, or his iſſue, continue, and therefore the firſt; 


tingham v. Jennings, 1 P. Wms. 23. Tyte v. Wills 
Forreſt, 1. Tillburgh v. Barbut, 2 Vez. 89. Pickering: 


ſtruction would not prevail in a deed ? (ſee T. 19 H. 6. 


Leon 5. 
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caſes there chad; As to eſtates arifns by implication i 


zdly, An expreſs deviſe may alſo be controlled by in 
plication, as where the deviſe is to A. and his heirs, and 


deviſee's heir at law, the deviſee ſhall take only an eſtar 
that the deviſee ſhould die without heir while the reman 


mitation to his heirs ſhall be reſtrained in favour of theis 
tent of the deviſor. Webb v. Herring, Cro. Jac: 460 
Chaddock v. Cowley, Cro. Jac. 695. Hearne v. Alle, 

Cro. Car. 57. Brice v. Smith, Com. Rep. 5 39. No. 


Towers, Ambl. 363. But quere, Whether the ſame cos 
b.) See Leigh v. Brace, 5 Mod. 268, Canon's W 


athly, An eſtate deviſed may be a or & 
ſtroyed by implication, as if the deviſor do ſome #4 
- inconſiſtent with the operation of the deviſe; as when 
having deviſed in fee he grant the deviſee a leaſe of 
ſame land, to commence after his, the deviſor's deat 
Coke v. Bullock, Cro. J. 40. or mortgage the lad 
deviſed in fee to the deviſee, Harkneſs v. Bayly 
Pre. Ch. 514. So alſo a change in the ſituation of 
deviſor will amount to a preſumptive revocation af 
deviſe of lands, as if a man having by his will deri 
the whole of his real eſtate, afterwards marry and hi 
a child, this will operate as a preſumptive revocation { 
his will, Spragge v. Stone, Ambl. 721, and Chri 
pher v. Chriſtopher, there cited, Jackſon: v. Hourle 
Ambl. 487. Parſons v. Lanoe, Ambl. 557. Vi 
ö liogs 
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lington v. Wellington, 4 Burr. 2165. So though the child 
be a poſthumous child, Doe dem. Lancaſhire v. Lanca- 
ſhire, 5 Term Rep. 49. but in ſuch caſe the preſumption 
may, as in other cafes of mere preſumption, be rebutted by 
evidence, Brady v. Cubit, Dougl. 31; and quere, if all 
the above-mentioned circumſtances, namely, a prior diſpo- 
ſition of the whole real eftate, marriage, and the birth of a 
child muſt not concur in order to raiſe the preſumption ? 


Having conſidered the caſes in which eſtates may be 
raiſed, enlarged, controlled, or deſtroyed by implication 
I ſhall now endeavour to bring together, the leading caſes in 
which the doQrine of implication has not been allowed to 
prevail, for the purpoſe of raiſing an eſtate, or enlarging, 
controlling, or deſtroying an eſtate deviſed. 


cot iſt, If an eſtate be deviſed to a ſtranger after the death 
of teſtator's wife, ſhe ſhall not have it by implication. See 
Higham v. Baker, Cro. Eliz. 16. Horton v. Horton, Cro. 


0. 75 


If an eſtate be deviſed to A. and the heirs fide of his 
body, and if he die without iſſue of his body, remainder 
over; A. dies without iſſue male, having iſſue female, no 
eſtate will ariſe to ſuch iſſue female by implication. 


den Higham v. Baker, Cro. Eliz. 16. Moor, 124. Lady 
ein ancſborough v. Fox, Forreſt. 262. Bodens v. Watſon, 
15 \mbl. 478. ; 

. zd, When the Aide takes a particular all of in- 
gent eritance by expreſs words in the will, ſuch eſtate 
d hat all not be enlarged by implication, Turke v. 
ion rencham, Dyer, 171. When expreſs and diſtindt 
pri ſtates are limited to two or more, and their ſeveral 


roſs remainders ſhall not be implied, the words ſeveral 
3 and 


nd reſpective iſſues, and for want of ſuch iſſue over, 


67 


68 


1 not be enlarged by a limited dower to appoint. Leife «, 


as already obſerved, be enlarged : in reſpe& of the deviſe 


words, and if he die without heirs, remainder to B. i 


whole of his eſtate. See Brady v. Cubit, Dougl. 31. 
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and reſpeQive being ſufficient to ſever the titles. Daven- 
port v. Oidis, 1 Atk. 579. Clatche's Cafe, Dyer, $0, 
Perry v. White, Cowp. 777. Phipard vo Mansbeld, 
Cowp. 800. | | 9 | 

An «ſlate expreſsly deviſed for life, ſhall not be ef. 
larged by implication, in reſpect of the deviſee having the 
powers to appoint generally in fee. 4 Leon. 41. Tomi. 
ſon v. Dighton, 1 Salk. 240. 4 fortiori, fuch an eſtate vil 


Sahingſtone, 1 Mod. 189. 
An eſtate expreſsly deviſed for life, or in tail, thall no, 


being charged with the payment of a fum in n grols, fe 
note /, B. 2. c. 3. G 2. p. 56. 


34, an eftate deviſed to A. and his heirs, ſhall not & 
controtled and cut down to an eftate tail in refpect of the 


B. is a (tranger who cannot be heir to 4. See Tue. 
Wildes, Forreſt. 1. | 


Ach, An eftate devifed ſhall not by implication be rt 
voked or deftroyed by any charge confiſtent with the ops 
ration of fuch deviſe. Thorne v. Thorne, 1 Vern. 16 
Hale v. Dunch, 1 Vern. 329. 1 Vern. 342+ Nor is 
any change iv che ſituation of the deviſor, as marriage a 
the birth of a child, if the teſtator has not diſpoſed of w 


It is perhaps ſearcely neceffary to obſerve, that theſe 
ſervations are confined to deviſes of real eſtate 5 in the 
principle they indeed extend to chattels and peri 
eftates, but from the different nature of the ſubject, 
are, in a few inftances which will be noticed, difers 
affected mw its application. 
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* 


30, h | 
d, SECTION III. 

th O if the intent of the teſtator may 
In be collected out of his will, that he 


deſigned an eftate tail, though the word 
(body), which properly (7) creates an eſtate 
| . tail, 


(i) As the word heirs is generally neceſfary to create 
a fee, ſo the word body, or ſome other words of proctea- 
ion, are neceſſary in a deed or common law gonveyance, 
o create a fee tail; but if there be both words of inheri- 
ance and of procreation, aſcertaining the body out of 
which heirs ſhall iſſue, the word body, though molt pro- 
terly deſcriptive of an eſtate tail, is not required even in a 
Jeed ; for the example that the St. of W. 2. putteth, hath 
ot theſe wards de corpore, but words heredibus, viz. cum 


be 16 

e of liquis dat terram ſuam alicut wiro If jus uxori, & heredi- 
1% us de tpfes viro & muliere procreatts.” If lands be giyen to 
ior . & aredibus guos idem B., de prima uxore ſud legitime 


WW icrearet, this is a good eſtate in ſpecial tail, albeit he 
ath no wife at that time, without the words de corpore ; 
o it is if lands he given to a man, and to his heirs which 
e ſhall beget of his wife, or to a man et heredibus de 
rne ſud, or to a man et heredibus de ſe. In all theſe 
ples theſe be good eſtates tail, and yet the words de 
pore are omitted. Co. Lit. 20. 6. But though 
ords of procreation be neceſſary to create an eſtate tail 
 conveyances at common law, yet the intent of the 
| x toltator, 


of if 


1. 


70 
(x) Bereſ- 


ford's caſe, 
7 Rep. 41. 
King v. 
Melling, 1 
Ventr. 228, 
229, 231. 

1 Roll's Ab. 
835. pl. 3 


2837. Co. 


Litt, 9. 27. 
3 Mod. 123. 
3 Lev. 70. 
(2) Newton 
v. Eernar- 
dine, Moor, 


127. Son- 


day's caſe, 
9 Rep. 128. 


enn, s caſe, is 29. 1 v. Elkin, 2 Vern. 766. 1 P. Wms. 563. 
(3 Bayfield's caſe, cited by Lord Hale in Hang v. Melling, 1 Ventris, 231. 
(4) Per Lord Hale, 1 Ventr. 230. ; 

(J) Blamford v. Blamford, 3 Bulſ. 103. Barker v. Giles, 2 P. Wms, 201, 

Haws v. Haws, 3 Atk. 524. 1 Vez. 14. | 


controlled and cut down to an eſtate tail, if the limitaun 


(5). And therefore a deviſe to a man and 


teſtator, if plain and manifeſt, will ſupply them in a di. 


chaſe or of limitation, as will beſt anſwer the intention d 


poſſibly ſtand or be reconciled together, thoſe word 
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tail, is leſt out, yet it is an eſtate tail (1), 
As if lands are deviſed to one, and if he 
dies before iſſue (k), or not leaving iſſue 
(2), or not having a ſon (3), all theſe limi. 
tations create an eſtate tail. And the mean- 
ing of the teſtator is to be ſpelt out by 
little hints (4), and no word to be rejected 
(J) which may poſſibly be made to ſtand 


the 


viſe, Co. Lit. 9. 5. 27. a. and even an eſtate limited it 
fee, as to A. and heirs, may be, as already obſerved 


over for want of an heir be to one who might be ti 
heir of 4, See caſes referred to p. 66. 


(#) The word iſſue in a will is either 4 word of pu- 


the teſtator, though in the caſe of a deed it is univetſiſ 
taken as a word of purchaſe, Per Lord Kenyon, Roe s 
Collins, 4 Term Rep. 299. . 


(1) If the words be fo inconſiſtent that they cannd 


ihall be rejeted which are leaſt conſiſtent with the ge 
neral intention of the teſtator. Haws v. Haws, 3 At 
524. 1 Vez. 14. Perkips v. Bayntun, 1 Bro, Ch. ke 

II 


cs. % -- emu. 855 


II. 
I), the heir of his body, though in the ſingular 
he number, is an eſtate tail (n). For heir is 
ſue nomen operativum &. collectiuum (u), and 
mi. chiefly in a will, ſhall be taken in its full 
al- extent, and then it reaches the moſt remote 
by heir of the body (6). So alſo a deviſe to a (6) Clark 
0 1 6 D 7 
ted man, and the children or iſſue of his body, Cie. Elz. 
5 bd . I 
1nd is an eſtate tail (7), if he had none at the , Bult 221. 
and time to take Jointly with hum , 1223 
0 | 83 
the ; Burley's 
Caſe, cited 1 Ventr. 230. Richards v. Ld. Bergavenny, 2 Vern. 324. Millar 
v. Seagrove, Robinſon's Gavelkind, 96. Trollop v. Trollop, Ambl. 453. 
3. (7) Fearne's Con. Rem. 140. Wilcd's Sue, 6 Rep. 17. 
31, 


118, Doe v. Aplyn, 4 Term Rep. 88. foe note 60 B. a. 
3· 9. | 


(m) Unleſs there be words of inheritance ſuperadded 
ſo as to bring the deviſe within the reaſon of Archer's 
caſe, See Fearne's Cont. Rem. 140. 3d Ed. 


Wii 
ed it 
ved, 
ration | | 
e the (n) The word iſſue is alſo nomen colletivum, and takes 

in all iſſyes to the utmoſt extent of the family equally with 

he word heirs of the body. Per juſ. Rainsford, War- | 


f put- 
ion of 
erlal 


Loe % 


1 
wors 
he ge 
3 Al. 
. Ke 

16 


Jan v. Seaman, Finch's Rep. 282. 


Co) It appears to have been formerly held, that a de- 


viſe to one and his iſſue would give a joint eſtate to the 
anceſtor and his iſſue, if he had iſſue living at the time; 
dut as Lord Hardwicke obſerved, that determination was 
defore it was fully ſettled, that the word iſſue was as 
proper a word of limitation as heirs of the body, Sow 


y v. Blower, 3 Ark. 397. 
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SECTION Iv, 


ND whenfoever the anceftorby any gif 

or conveyance takes an eſtate for life, 

and after in the ſame gift or conveyance 
a limitation is made to his heirs, in fee ot 
in tail, the heirs mall not be purchaſers () 
aud 


(% This rule, which in ſubſtance is to be found it 
numberleſs caſes, is from its being more particularly and 
formally drawn out and ſtated in Shelley's caſe, generally 
deſcribed as the rule in Shelley's caſe. It might renſor- 
#bly be expected, that a rule of ſo great antiquity, and 

of ſo frequent and important application, had been long 
fince defined with too much preciſion, to allow of a 
difference of opinion amongſt the learned in the pro 
felfion, as to its nature and extent. Its exiftence i 

þ 4 | admitted, and ſo far as refpeAs limitations of legd 
J eeſtates in conveyances by deed, its preſcriptive claim 
to control ſeems eſtabliſhed ; nor is there any difference 

of opinion as to its giving way to more prevalent prit- 
ciples of conſtruction in marriage articles, but its at- 
thoritative controlling force in the conſtruction of will 
has led to a controverly, in which we find the mol 
profound abilities anxiouſly and ſtrenuouſly oppoſed. 

It would lead much beyond the province of a not, 

9 ſtate even the ſabſtance of the ſeyeral deciſion 
and opinions with which the profeſſion have bee! 
| favoured 


Fl 
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and no difference where the law creates 
the eftate for life, and when the party (1), 


or 


avoured upon this very intereſting point, I ſhall therefore 
beg io refer to the opinions themſelves ; Perrin v. Blake, 
Dougl. Rep. 329, in a note; Mr. Juf. Blackſtone's Argu- 


cerning the Rule in Shelley? s caſe, 551; Mr. Butler's note, 


&. Morgan, 1 Bro. Ch. Rep. 218; and content myſeif with 


reader it applicable. The cafes in which the rule has not 
obtained, are brovght together by Sir W. Blackſtone, and 
duced to the following four heads : 


iſt, Where no eſtate at all, or (which is the ſame thing 
n the idea of our antient law) where no eftate of freehold 
is deviſed to the anceſtor, here the heirs cannot take by 
deſcent, becauſe the anceſtor never had in him any de- 
ſcendible eſtate. And this mult always be the caſe where 
the anceſtor is dead at the time. of the deviſe, as in the 
known caſe of John de Mandeville, Co. Lit. 26. the heir 
hen raking a veſted eſtate by purchaſe, Ir is alſo the ſame 
If the anceſtor be living, and has no ſort of eſtate deviſed 


decauſe nemo eff heres wiventis: And if the anceſtor has 
only the deviſe of a chattel intereſt, with a ſubſequent 
ſtate to his heirs, the heirs muſt likewiſe take as pur- 
haſers, or not take at all : For, if between the term of 


freehold | 


ment; Hargrave's Law TraQs, 489; Fearne's Eſſuy 
Cont. Rem. 4th Edit. ; Mr. Hargrave's Obſervations con- 


Co. Lit. 376; Ambroſe v. Hogſon, Dougl. 323; Jones 


lenamerating the caſes in which the rule has not obtained, 
and obſerving upon the ſeveral points which muſt concur to 


o him, only that then the eſtate of the heir is contingent, 


Die anceſtor I eſtate to his heirs there is no veſted 2 


73 


(1)Pybusv. 
Mitford, 

I Ventrs 
372. 


74 


begotten, during term of his natural life, remainder one, 
Common ſenſe will here tell us, that when no eſtate of in- 


| himſelf to the word heirs in the will, whereby he diſc 
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or where there is an intervening eſtate (4) 


eſpecially if not of freehold. And as anceſtor 
| and 


freehold remainder, the heirs can only take by way od 


executory deviſe, which ex vi termini, implies an eſtat 


not executed in the anceſtor ; or if there be any ſuch 
veſted eſtate of freehold interpoſed between the anceſtor 
term and the contingent remainder to his heirs, that con- 


tingent remainder is ſupported intirely by the interpoſed 


eſtate, and does not derive its being, or any degree 0 


: aſſiſtance from the chattel eſtate of the anceſtor. Tha 


the rule does not apply to this claſs of caſes, is evident) 
referable to the anceſtor's not taking an eſtate of freehold, 
upon which word taking, it may be proper to obſene 
that it ſeems immaterial, with reſpe& to the general ul, 
whether the anceſtor take the freehold by expreſs limitatia 
or by implication. Pibus v. Mitford, 1 Vent. 372. 26 
The next caſe is, where no eſtate of inheritance is deviſed 
to the heir, as in the caſe of White and Collins, Com. 
Rep. 289. There the deviſe was to Frank Mildmay for 
life, with a power of jointuring, and after his death (an 
jointure, if any be) to the heir male of his body lawful 


heritance is deviſed to the heir male of the body, he cat 
not take by deſcent as heir. 3d, The third caſe is, where 
ſome words of explanation are annexed by the devils 


vers a conſciouſneſs, diſtruſt, or apprehenſion that he my 
have uſed the word improperly, and not in its legal meat 


ing; and therefore he in a manner retracts it, he corre 
| | 11-0 


* 
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tels, 


the inaccuracy of his own phraſe, and tells every reader of 
his will how he would have it underſtood, Thus in Bur- 
chel and Durdant (2 Vent. 311. Carth. 154) the deviſe 
was, in truſt for Robert Durdant for life, and after 
his deceaſe to the heirs male of his body now living;“ 


ſucceſſion in the male line of Robert Durdant, which per- 
aps may be the legal ſenſe of heirs male of his body, but 
mean by that exprethon, only ſuch of his ſons as are at 
preſent born and known to me ; and accordingly the Court 
h;cld that George Durdant, the ſon of Robert, and living 
when the will was made, ſhould take the eſtate as a pur- 


were © to Edward for life, remainder to his 1ſt, 2d, 3d, 
and 4th ſons in tail male, and ſo to all and every other 
he heirs male of the body of Edward.” Which words 


hing) plainly ſhewed that the“ other heirs male of the 
body” in the ſubſequent clauſe of the will, were to be un- 
ferſtood as the 1ſt, 2d, 3d, and 4th ſons” were to be 
inderſtood in the preceding. And in Lowe and Davis 


e cat Lord Raym. 1561.), when the teſtator had firſt deviſed 
ben Bn a looſe unguarded manner to © his ſon Benjamin, and 
devil is heirs lawfully to be begotten,” he immediately recol- 
: diſer BW fcd himſelf, and adds by way of explanation, that 


$to ſay, to his 1ſt, 2d, 3d, and every other ſon and ſons 
vcceſkvely, lawfully to be begotten of the body of the ſaid 
Benjamin, &.“ This deviſe to the heirs thus explained 

| was 


and heir are co-relative as to inheritance, 
ſo are teſtator and executor as to chat- 


is if the teſtator had ſaid, I do not mean a perpetual 


haſer; ſo in -Lifle and Gray (2 Lev. 223.) the words 


band ſo“ (together with the manifeſt reaſoning of the 


75 
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(a) Co. Lit. tels (2); and therefore a remainder of: 
term to the executor veſts 1 in the teſtator (r) 


Went⸗ 
worth's Of- 
fice of Exe- 
cutor, 300. 


as tenants in common.“ Now fince gavelkind lands cus. 


preſsly declared by the ſtatute de prareg. regis, 17 Ed. 


mean the children of Ann Corniſh, 4th, The laſt cat 
wherein heirs of the body have been held to be words d 
. purchaſe, is where the teſtator hath ſuperadded freſh limi 


was merely deſcriptive of the perſon intended to take, and 
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Nor 


was held to be by way of purchaſe; ſo in the caſe of Doe 
on dem. of Long v. Laming, (2 Burr. 1100:) the deri 
was of gavelkind lands to Ann Cornith and the hein 
of her body begotten, as well female as male, to take 


not deſcend to the heirs female as well as males (as is ex 


c. 16,) nor can his heirs as ſuch be tenants in common, 
but coparceners ; it is clear that by the words heirs of the 
body (thus explained by the words female as well as mal, 
and to take as tenants in common) the deviſor could on 


tations, and grafted other words of inheritance upon the 
heirs to whom he gives the eſtate; whereby it appears 
that thoſe heirs were meant by the teſtator to be the 700 
of a new inheritance, the ſtock of a new deſcent, and 
not conſidered merely as branches derived from their own 
progenitor, Where the heir is thus made an ance 
tor, it is plain, that the denomination of heir of the body 


means no more, than © ſuch ſon or daughter of the tenait 
for life as ſhall alſo be heir of his body.” The caſes d 
Lifle v. Gray, Lowe v. Davis, and Long v. Laminy 
fall under this head, as well as the other; theſe haviny 


a/fo words of limitation ſuperadded to the word heirs, 
| | wel 


E 11064. der err. 


Nor will the intention, though in expreſs 
words, control the operation of the law 
Nor upon 
Dot 


„e oe explanatory words 1 before took notice of. 
eviie 


Thus, too, in Cheek v. Day, (which, as Lord Raymond 
obſerves, Fitz. 24. Forteſc. 77, is the true name of che 
aſe uſually called Clerk v. Day,) the deviſe, as there 
ited from the roll, was, * to my daughter Roſe, for 
life; and if ſhe marry after my demth, and have any 
heirs lawfully begotten, I will that her heir ſhall have 
he lands after my daughter's demth, and the heirs of 
uch heir.“ So likewiſe Archer's caſe, 1 Rep. 66, is, 
„to the right and next heir of Robert Archer, (the 
enant for life,) and to the heirs of his body lawfally be- 
potten, for ever.” And the cafe of Backhouſe ©. 
Wells, 2 Wms. 476, is, © from and after the deceafe 
pf the tenant for life, to the iffue male of bis body, 
and to the heir male of fuch iſſue male.” Tt may be ma- 
terial to remark, that there is another (claſs of cafes, in 
which the rule in Shelley's cafe appears not to have ob- 
tained, namely, where from the different quakties of the 
edates limited to the anceſtor and his heirs, (as where a 
legal eſtate is limited to the anceſtor, and an equitable 
or truſt eſtate to the heirs, or an equitable or truſt eſtate 
0 the anceſtor, and a legal eſtate to the heir,) they 
will not unite and incorporate, ſo as to veſt the ſub- 
ſequent limitation in the anceſtor. Tippin v. Coſin, 
Carth. 272, Lady Jones v. L. Say & Seale, 8 Vin. 
Ab. 262. c. 19. Before 1 conclude this note, it may 
be proper to notice, that the rule requires the limita- 

tions 


heir 
take 
can 
s ex. 
d. 2. 
1000, 
of the 
male, 
} only 
K cal 
rds d 
limi- 
n the 
Pears, 
e 700 
„ and 
r ont 
anceb 
e body 
e, and 
tenan i 
aſes d 
aming, 
havin 


Ti 


wed 
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(4). But Mr. Fearne conceives that the objections Which 
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upon the words expreſſed (s); as when 
the anceſtor has an eſtate for life given to 
| | him 


tions to the anceſtor and heir to be in the ſame gift ot 
conveyance; ſo that if there be a limitation to. a man' 
heirs in a deed, and he afterwards, by other means 
becomes ſeized of the freehold, in this caſe the tw 
eſtates will not be united in him. Moor v. Parke, 
Ld. Raym. 37. So if there be a tenant for life, and 
afterwards the reverſion, by ſome other conveyance, be 
limited to his heirs, ſuch limitation will not be executed in 
him. Skin. 559. 4 Mod. 319. Clifton v. Jackſon, 
Vern. 486. Key v. Gamble, T. Jones, 124. Sno 
v. Cutler, i Lev. 135. Raym. 162, But if an eſtat 
be limited to one for life, by deed, and there be 4 
terwards a limitation in his life-time to the heirs d 
his body, under an execution of a power of appoint 
ment conferred by the fame deed, as a limitation t 
the uſe, of A. for life, and after his deceaſe, to fo 
uſes as B. ſhall appoint, who afterwards in 4.'s life, 
points to the uſe of the right heirs of A.; it does 10 
appear to have been judicially determined, whether the 
limitations unite according to the general rule, or whetb 
the latter limitation operates by way of contingent . 
mainder to the heir; Mr. Butler merely inclines to thill 
the limitations will unite, See Co. Litt. 299. b. nat 


— — — — — — — —_— —_ 


Q - c = = 


affect Mr. Butler's mind, are capable of being obi. 
ated by an attentive conſideration of the principles 
which the queſtion turns, By the terms of the nu 


46 mediate! 


9 2. 


cb. 111.644 or EQUITY. 


him expreſsly, a limitation after to his 
heirs, or to the heirs male of his body, puts 
N val 


« mediately or immediately,” the intervention of another 
eſtate between the limitations to the anceſtor and his heirs, 


the anceſtor. See Colſon v. Colſon, 2 Atk. 247. But, 


anceſtor, where he takes a preceding eſtate of freehold by 
the ſame conveyance, were abſolutely to merge the par- 


limitations intervening between the preceding freehold, 
and ſuch ſubſequent limitation to the heirs, Sc. are con- 
tiagent, their union would deſtroy the intervening limita- 
tion; therefore the two limitations are united and exe- 


vening limitations become velled, and then open, and 
become ſeparated, in order to admit ſuch intervening 


tation to baron and feme, for their lives, remainder to the 
ſuſt and other ſons of the marriage ſucceſſively, in tail; 
remainder to the heirs male of the bodies of the baron 


executed in the baron and feme, ſub modo; that is, ſo as 
not to merge the eſtates for life, abſolutely, but exe- 
cuted only till the birth of the firſt ſon; and that then 
the eſtates ſhould become divided, by operation of law, 
and the baron and feme become tenants for their lives, 


with 


does not prevent the ſubſequent limitation from veſting in 
upon this point, a very material conſideration occurs. If 


the ſubſequent limitation to the heirs, Oc. veſting in the 


ticular eſtate of freehold; it would follow, that where the 


cuted in the anceflor only, until ſuch time as the inter- 


limitations, as they ariſe. Thus, where there was a limi- 


and feme; the Court reſolved, that it was an eſtate tail 


79 


r 


(3)Archer's 
Caſe, i Rep. 


- . 


happen, though it poſſibly might have happened durin 


| ſuck intervening 4tmitations were veſted by the conti 


- (s) See Mr. Hargrave's obſervations on the rule i 
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the eſtate of inheritance in himſelf ; other. 


wile, perhaps, of heir male only in the fin 


gular number, eſpecially if there be words 
of limitation after it (3). And though 


there be a difference in words, when the 


with remainder to their firſt and other ſons, remainde 
to the baron and feme, in tail. Upon which diftine 
tion it has been held, that if the intervening Jimitation 
be merely contingent, and the contingency dots on 


the particular eſtate, the widow would be dowabl: 


Hooker v. Hooker, Rep. Temp. Hardw. 13. Buti 


gency happening or veſted in their creation, the widoy 
would not be dowable. Duncombe v. Duncombe, 3 Le, 


437. 


(9) have, in the above note (Þ), referred to the 
difference where the intervening eſtate is relled, apd 
where a W limitation. 


(r) This point appears to have been admitted in Dye! 
309. Yelv. 85. But ſee Sparke v. Sparke, Moor, 666 
contra, See alſo Cranmer's Caſe, 2 Leap. 6. 3 Len 
8 | | 


Shelley's Caſe, and Mr, Fearne's Eſſay Cont, Ben 
300, 301. 


{and 
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and of freehold is deviſed to one for life, 
he remainder to his heirs, mediately or 
mmediately; and where a term is fo 
leviſed, the difference is in words only, 


c. (t): 


() In the caſe of Peacock v., Spooner, 2 Vern. 195, 
e words heirs of the body were allowed, in the aflign- 
ent of à term, to prevail as words of purchaſe, not- 
thitanding a prior limitation to the anceſtor for life. 
d alſo in Dafforne v. Goodman, 2 Vern, 362. But 
e authority of theſe caſes is materially ſhaken, and 
only attended to in caſes exactly the ſame in ſpecie. 
ſebb v. Webb, 1 P. Wms. 132. Garth v. Bald- 
in, 2 Vez. 660. It may, therefore, be ſtated as a 
neral rule, that whatever words would, in the diſ- 
ſition of real eſtate, give an expreſs eſtate tail, or 
h eitate by implication, will, in the diſpoſition of 
hattel real or perſonalty, carry the whole intereſt. 
ebb v. Webb, 1 P. Wms. 131. Seale v. Seale, 1 
Was. 289. Atkinſon v. Hutchinſon, 3 P. Wms. 
b. Dod v. Dickinſon, 8 Vin. Ab. 451. pl. 25. Fe- 


d, 1 Vez. 133, 154. Saltern v. Saltern, 2 Atk. 376, 
of Chatham v. Tothill, 6 Bro. P. C. 450. Garth v. 
duin, 2 Vez. 660, are authorities in which words, 
ich would have paſſed an expreſs eſtate tail, have been 
do give an abſolute intereſt in a chattel or per- 
blty. And Burford v. Lee, 2 Freem. 210. Anon. 
reem. 287, Green v. Rod, Fitzgib. 68, are direct 


rule 


{and 


or the teſtator's meaning is the ſame, 


s v. Robertſon, Bunb. 301. Butterfield v. Butter- 


ol. II. G authorities 
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authorities to ſhew, that the ſame conſtruction applit 
to. words which create an eſtate tail by implicatia 
only. See Fearne's Eſſay Ex. Dev. 363, et ſeg. Bu, 
though ſuch be the general rule, it ſhall not preni, 
af, from any expreſſion in the will, the teſtator appey 
to have intended the heirs or iflue to take by pu. 
chaſe. Warman wv. Seaman, Finch's Rep. 279. Char 
vi. Clare, Forreſt, 21. Hodgſon v. Buſley, 2 Atk. 8 
Doe v. Lyde, 1 Term Rep. 563. See alſo Beauclerk v 
| Dormer, 2 Atk. 312. Knight v. Ellis, 2 Bro. G. 
Rep, 570. | 


SECTION V. 


NY GEO ought alſo to be one univerſi 
rule of property in the realm, thi 
(x) Duke ſame in Chancery (1) as at commot 


f Norfolk | | | 
Caſe, 3 Ch. law (u). And therefore the rules to pre 


Ca. 48. 


(u) And therefore limitations of eſtates, whether h 
way of truſt, or by eſtate executed at common law, & 
ro be governed by the ſame rule. See 1 vol. p. 395, 
the caſes there referred to. 


4 * 
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| yent perpetuities (x) are the policy of the 
kingdom, and muſt take place in a court 
of equity, as well as in eourts of law (2) ; 


Chudleigh's Caſe, 


* A perpetuity is where, though ell who have in- 
tereſt ſhould join in a conveyance, they could not har 
or paſs the eſtate, Waſhbourn v. Downs, 1 Ch. Ca. 


Various have been the attempts to eſtabliſh perpetuities, 
WT by controlling the exerciſe of that right of aliengtion 
which is inſeparable from the eſtate of a tenant in tail. 
The chief of them are brought together by Mr, Knowler, 


Burr, 84, who obſerves, that the power to ſuffer a com- 
mon recovery is a privilege inſeparably incident to an 
eſtate tail, It is a potgſtas alienandi, which is not re- 
ſtrained by the ſtatute de donis, and has been ſo conſidered 
ver ſioce Taltarum's Caſe, (12 E. 4, 14 b. pl. 16.); and 
this power to ſuffer a common recovery cannot be re- 
tained by condition, limitation, cuſtom, recognizance, 
atute, or covenant, iſt, That it cannot be reſtrained 
dy condition, appears by Co, Litt. 223, 224, and Sonday's 


a feoffment, a fine at common law, or any other alien- 
won, which works a diſcontinuance, and is therefore 
opſidered in law as tortious; a proviſo, therefore, re- 
wrictive of ſuch mode of alienation, may be angexed to 
n eſtate tail, either as 'a condition to determine the 
tate, and give the donor and his heirs a right of re- 


"” en - entry, 


Caſe, 9 Rep. 128. But this doctrine does not extend to 
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(2) Duke 
of Norfolk's 
Caſe, 3 Ch, 
Ca. 48. 
I Rep. 138. 


213. See alſo Duke of Noffolk's Caſe, 3 Ch. Ca. . 


in the caſe of Taylor on dem. of Arkins, v. Horde, 1 
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and it is an undeniable reaſon againſt any 
ſettlement : ſo that there can be no ſuch 

thing as a perpetual limitation of a free. 

hold. And if there be a deviſe over to: 
charity, in caſe he go about to alien, i 

will not avail, or make the condition 

(3) Com- good (3). However, where the will is 
pany of directory, there ought to be a ſtrict ſettle 


Pewterers 

* ment made (4), and the intent followed 
pn: as far as the rules of law will permit ) 
16 t. . 6 | 

(4) Hum- | | Nor 
berſton v. 


Humberſton, 2 Vern. 738. 1P. Wms. 332. Gilb. Uſes, 77. 


*7 + Cm + 
5 4 4 £ ” 
e 


entry, or by way of limitation, to make the eſtate of th 
tenant in tail ceaſe, and the lands remain over to a thirdyer 
ſon. See Mr. Butler's note (1), Co. Litt. 223. b. Pea 
. Win, 1 Ventr, 321. 2dly, That it cannot be reſtrat 
ed by limitation, appears by Cro, Jac. 696, Foy v. Hind 
and by Sonday's caſe. 3dly, That it cannot be reſtrain 
by cuſtom, appears by the caſe of Taylor v. Shaw, Cane 
6 and 22. 4thly, Thar it cannot be reſtrained by rec 
nizance or ſtatute, appears by Poole's caſe, cited in Moor 
810. 5thly, That it cannot be reſtrained by covenant, # 
pears by the caſe of Collins . Plumer, 1 P. Wms. 10 
G6thly, That an attempt to ſuffer a common recovery en 
not be reſtrained, appears by Corbet's Caſe, 1 Rep. 9 
Mildmay's Caſe, 6 Rep. 40. Pierce d. Win, 1 Ven 
321. And 57thly, That a concluſion or agreement to ft 


ch 


10 
| 15 


ed, 
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Nor can a deviſe direct an inheritance to 


deſcend againſt the rules of law (5), as to 
the heirs male in fee; for what could not 
be made valid by any act executed in his 
life-time, cannot be good in a deviſe; 
and therefore a term limited to a man and 
his heirs ſhall go to the executors (6). 
So a will, in Dutch or Latin, or any other 
language, reſpecting lands in England, 
muſt be ſo framed, as to paſs the eſ- 


— 


fer a common recovery cannot be reſtrained, appears by 
Mary Portingron' s Cale, 10 Rep. 35. 


(00 In the caſe referred to, the limitation was decreed to 


be to the firſt ſon unborn, in tail; whereas, if the limita- 


tion had been ſo framed, as to ſuſpend the right of aliena- 
ion of the eſtate, as Jong as the law would allow, the 
limitation might have been made dependent on ſuch un- 
Sro ſon attaining twenty-one, and in the caſe of Vaughan 
v. Burſlem, 3 Bro. Ch. R. 101, Lord Thurlow, C. ob- 
ſerved, that he knew no inſtance in which the convey- 
nce had been carried to the utmoſt extent of what the 
aw might do. But ſte Gower v. Groſvenor, Barnard. 


54 As to the general queition, What eſtate a child 


uft take under a limitation to him defore his birth? ſee 
Godolphin v. Godolphin, 1 Vez. 21. Hucks v. Hucks, 
2 Vez. 568, Chapman v. Brown, 3 Burr. 1626. Fearne's 
Nay Ex. Dev. 391, 392. 


tate 


8 


(ce. Litt. 
mo * 


(6) Duke 
of Norfolk's 
Caſe, 1 
Vern. 164. 
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tate (z) according to the rules. of our law 


(7); for a will or other act of the party 
cannot rule the law, but the law rules 
them. 


(s) Nor will the circumſtance of the will being made 


abroad, if of lands in England, make any difference, 


for being of lands in England, if they paſs by will, they 
muſt paſs by ſuch a will, and fo authenticated and atteſted, 
as the laws of England require, Coppin v. Coppin, 2. 
Wms. 293. The law of the place in which the diſpeſ- 


tion of it happens to be made, being in this pn 


controlled rations rei ſits. 


* 
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 $ECTION vi. 


UT ſo long as it may be made confiſt- 
ent with the rules of law, the deviſe 
ſhall not be impeached. And, therefore, 
although a freehold cannot be granted in 
futuro, by a conveyance (a) in his life- 
time; 


1 


(a) This muſt be underſtood by conveyance at common 
uw; for though, by conveyance at common law, the 
freehold neceſſarily paſſes out of the grantor, and there · 
fore requires ſome perſon in being, in whom it can im- 
mediately veſt ; yet ſuch neceſſity does not exiſt in caſes. 
of conveyance under the ſtatute of uſes, truſts io equity, 
or grants of rents de novo; for in neither of theſe caſes 
is the freehold for an inſtant in abeyance. For, as, to 
conveyances under the ſtatute of uſes, till there is ſome 
perſon in being in whom the uſe can veſt, the pofſedſion is 

not altered, but continues in the feoffor and his heirs, Co. 

Lin. 23. (unleſs the feoffor has expreſsly limited to himſelf 

2 leſs eſtate, in which caſe the limitations over for want 

of a preceding freehold would be void. Rawley v. Hol- 

land, 2 Eq. Ca. Ab. 753. See alſo Fearne's Cont. Rem. 
Led. 50, 51,) As to execytory truſts, the legal eſtate 

immediately veſts and continues in the truſtee 3 and as to 
rents de nows, the tenant continues in poſſeſſion of the 
land out of which they iſſue. However, it is to be ob- 
ferred, that in caſes of wills, uſes, and truſts, if it be 
inconfiſtent 
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time; yet where a man in his will gives 


a future eſtate to ariſe upon a contingency, 
and does not part with the fee at preſent, 
but retains it, this is not againſt law (6). 

F or, 


inconſiſtent with the eſtate, expreſsly declared, that the 
freehold ſhould remain with the party, as if he has a term 
of years expreſsly given him, the law will not give him 
by implication an eſtate of freehold, Adams v. Savage, 
2 Salk. 679. Rawley v. Holland, 2 Eq. Ca. Ab. 753, 
Feirne's Cont. Rep. 31. Mr, Butler's note (2), Co, Lit. 
216, 


(b) Such a diſpoſition of lands is termed an executory 
deviſe, which Mr, Fearne defines to be ſtrictly a limitation 
of a future eſtate, or intereſt in lands or chattels, (though, 
in the caſe of chattels, is more properly an executory 
bequeſt,) which the Jaw admits in the caſe of a will, 


though contrary to the rules of limitation in conveyances 


at common law. Eſſay on Executory Deviſes, 298. An 
executory deviſe differs from a remainder in three very 


material points. 1ſt, It needs not any particular eſtate to 


ſupport it. 2d, By it a fee ſimple, or other leſs eſtate, 
may be limited after a fee ſimple. zd, By this means 2 
remainder may be limited of a chattel intere&, after a 
particular eſtate for life created in the fame. To which 
may be added a fourth diſtinction, that, after an execu- 
cutory deviſe, all other ſubſequent limitations are alſo exe- 
cutory, whereas a remainder may be veſted after 4 
vontingent remainder, if ſuch contingent limitation do 


S ⁰ w „ 


* 


0 
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For, by the common law, one might deviſe 
that his executor ſhould ſell his land, and 
in ſuch caſe the vendee is in by the 
will, 


| not carry the whole fee. 1. The firſt caſe happens, fays 


Sir W. Blackſtone, when a man deviſes a future eſtate ro 
ariſe upon a contingency, and til} that contingency happens, 
does not diſpoſe of the fee ſimple, but leaves it to deſcend 
to his heir at law; as if one deviſes land to a feme ſole and 
her heirs upon her day of marriage, here is in effect a cons 
tingent remainder, without any particular eſtate to ſupport 
it, a freehold commencing in futuro. This limitation, 
though it would be yoid in a deed, yet is good in a will 
by way of executory deviſe. For ſince by a deviſe a free- 
bold may paſs without corporal tradition or livery of 
ſeiſin, (as it muſt do- if it paſſes at all,) therefore it may 
commence in futuro, becauſe the principal reaſon why 
it cannot commence in futuro in other caſes is the ne- 
ceſſity of actual ſeiſin, which always operates in preſents. 
And fince it may thus commence in futuro, there is no 
need of a particular eſtate to ſupport it, the only uſe 
of which is to make the remainder by its unity with 
the particular eſtate a preſent intereſt. 2. By exe- 
cutory deviſe, a fee or other leſs eftate may be limited 
aftey a fee; and this happens where a deviſor deviſes his 
whole eſtate in fee; bu hmits u remainder thereon, to 
commence on a future contingency, as if a man deviſes 
land to A. and his heirs, but if he die before twenty- 


one, then to B. and his heirs; this remainder, though void 


in a deed, is good by way of executory deviſe. 3. By 
executory deviſe, a term of years may be given to one 
| 4 mana 
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will, and the fee deſcends to the heir in the 


mean time (1); and of the ſame nature 
with theſe are ſpringing uſes (c). But as 
| 5 7 for 


man for his life, and afterwards limited over in remainder 
to another, which could not be done by deed. For by lay, 
the firſt grant of it to a man for life was a total diſpoſition 
of the whole term, a life eſtate being eſteemed of a higher 


and larger nature than any term of years, 2 Bla. Com. 


173. It is obſervable that the learned commentator in the 


above illuſtrations of the nature of the firſt and ſecond 
kinds of executory deviſes, ſtates them to be limitations 
which could not take effe& by deed, without diſtinguiſhing 
deeds which operate by the rules of the common law, from 
ſuch as operate by way of uſe, an omiſſion the more re- 


- markable, as he afterwards obſerves, that the indulgence 


allowed to executory deviſes, when deviſes by will were 
again introduced, was adopted from the favourable con- 
ſtruction allowed to declarations of uſes. 2 Bla. Com. 
334. With reſpect to his obſervation, that after the l- 
mitation of a term to one for life no remainder could be 
limited over by deed, it ſeems material to remark that even 
in a deed ſuch limitation over will be good, if by way of 
traſt. See 1 vol. p. 202. note (F), Fearne's Ex, Der. 


304, 407. | 


(-) A ſpringing uſe is an uſe limited to ariſe upon 
fome particular contingency ; it differs from a contin 
gent remainder, 1ſt, That though there muſt be 
a preceding veſted eſtate, yet a preceding particular 


eſtate of freehold is not neceſſary to ſupport it. k 


differs 


. III. $6. - or Kurve 


for ſpringing uſes, like executory deviſes, 
they are either © I or future. If. pre» 
| ſent, 


2 K & 5 8 


differs from an executory deviſe in this, that there muſt. 
be a perſon ſeized to ſuch uſe when the contingency hap- 
pens, or it cannot be executed by the ſtatute ; therefore if 
the ceſtuique uſe in tail by diſcontinuance, or the feoffee to 
uſes, or the perſon out of whoſe ſeiſin the uſe is to be 
ſerved by alienation or otherwiſe, deſtroy his eſtate or his 


E: poſibility, the uſe is defiroyed for ever. 1 Rep. 134. 


Cro. Eliz. 439. Whereas by an executory deviſe the 
freehold itfelf is transferred, and there needs no perſon to 
de ſeiſed ro execute an eſtate in the deviſge. Gilb. Uſes, 
137, 2dly, It further differs from a remainder, as no re- 
Mainder cat! be limited by the act of the party upon or after 
« fee, Co. Litt. 18. Whereas 2 fee may be limited de- 
termipable upon a contingent event by way of ſhifting uſe. 
Bro. Feoffmene al. Uſes, Stat. 6 Ed. 6. 1 Roll's Ab. 
413. Lloyd v. Carew, Pre. Ch. 72. Show. P. C. 
137. Pells v. Browne, Cro. J. 590. Sanders on 
Uſes, 197. &f fog, A remainder being a remnant of 
20 eſtate in lands of tenements expectant on a particu- 
hr eſtate, created together with the fame, at the ſame 
time maſt wait for, and only takes effect on the regular 
expiration and determination of the particular eſtate, 
u cannot be ſo limited as to defeat or abridge the par- 
tigolay eftate, Fearne's Cont, Rem, 9 © fog. 
Batler's note (+), Co. Litt. 203. b. But a preceding 
particular eſtate may be abridged and determined by 
way of ſecondary uſe, as if the limitation be to 4. 
for life in tail or in fee, provided, that when C. returns 
from Rome it ſhall thenceforth remain to the uſe of B. 


. 
- 
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fent, the party muſt be in efe & capax at 
the time; for it ſhall take effect according 


to 


in fee, Butler's note (), Co. Litt. 203. b. Mr. dan. 
ders however ſubmits, that a difference ſhould be made 
between thoſe caſes where the grantor only parts in the 
| firſt inſtance with an eſtate leſs than the fee, ſuch as a plain 
gift in tail, or leaſe for life; and thoſe where the grantor 
_ departs with the whole fee, thereby transferring a ſeiſin to 
the grantee, to ſerve uſes limited to create particular eſtates, 
ſach as a feoffment in fee, to the uſe of B. in tail, or for 
life, provided, when C. returns from Rome, it ſhall then 
be to the uſe of C. Forin the former caſe, in order to 
make the eſtate ceaſe before its regularly and legally ap- 
pointed period, and go over to another, there ſhould be re- 
gular words of limitation, expreſſive of the intention of the 


parties, in which caſe the remainder is ſaid to take effet | 


by way of conditional |. mitation. The words of limits 
tion are, ſo long, while, or until: when theſe words 
are uſed, then immediately upon the contingencies 
happening the eſtate of the gramee ceaſes, and the next 
ſubſequent eſtate veſts; but if mere words of cond- 
tion, then the eſtate limited upon ſuch condition, to 
go to a third perſon, will be void as a remainder, 
and as a conditional limitation. Theſe words of con- . 
dition are generally upon condition ſo that, or pro- 
| vided. Therefore if a leaſe for life is made upon con- 
dition, that if a ſtranger pay the leſſor 201. then imme- 
diately the land ſhall remain to the ſtranger. This, 
as a condition to give the ſtranger entry, is void, 
being in abridgment of the particular eſtate + there 
being alſo expreſs words of condition, it cannot enure 
| ; : as 
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to the intent, or not at all. As a feoffment 
to the right heirs of B. is not good as to a 


| ſpringing uſe; becauſe it is by way of 


preſent limitation, et non eſt heres viventis - 


Otherwiſe if it were future, as to the right 


heirs 


as 4 conditional limitation; and as a ſpringing uſe it can 


never ariſe, for to create a ſpringing uſe there muſt be a ſuf 
ficient ſeiſin in ſome one to ſerve it when it comes in ge; 


but here there is no ſeiſin to ſerve the ſhifting uſe, for the 


leſſee has only a ſeiſin to ſerve the uſe implied to himſelf, 
and when his eſtate for life is determined, the ſeiſin to ſerve 
the uſes is determined alſo. But if a feoffment had been 
made in fee to the uſe of A. for life, and if B. do ſuch a 
thing, then to the uſe of B. in fee, the uſe to B. will take 
effect in abridgment of the eſtate for life of 4. Sanders on 
Uſes, 183, 184. 3d, An executory or ſpringing uſe differs 
from a contingent remainder in this further particular, 
that a ceſtuique uſe for life cannot as ſuch be ſeiſed 
to the uſe, but the ſeiſin to ſeive it when it comes in 
ee, mult be independent of ſuch eſtate for life, the 
ceftuique uſe for life cannot by forfeiture of his life 


eſtate wholly deſtroy the contingent ſpringing uſe. 


See Chudleigh's Caſe, 1 Rep. (but quere, Whether the 
perſon. ſeiſed muſt not enter to reſtore the uſe? See 
Sanders on Uſes, 224, 225. Fearne's Eſſay Con. Rem. 
220, et jeg.) Whereas a contingent remainder, unleſs 


protected by a general truſt, or by truſtees interpoſed 


for the purpoſe of preſerviog it, or by an intervening 
veſted remainder, may be defeated by tenant for life, 
Archer's Caſe, 1 Rep. 66, Loddington v. Kime, 
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1 7 after his death (4), £9 fic nara di. 
verſitatem inter verba de preſents, & verbo 
(2) Good- de futuro (2). 2dly, If future, they muſt 


right v. 

Corniſh, . | ariſe 
1 Salk. 226. 1 
Scatter wood v. Edge, 1 Salk, 229. See ao Moor v. Parker. 1 Id. Raym. 3). 


Goodman v. Geodright, 2 Burr. 873. 


/ 


Ld. Raym. 203. Denn v. Puckey, 5 Term Rep, 


() The two firſt eaſes reforred to are authorities in 
ſopport of ſuch a diſtinction, but they ſeem to be very ma- 
terially ſhaken, if not over · ruled, by the modern caſes of 

Harris v. Barnes, 4 Burr. 2157, and Doe v. Carlton, 1 
Will. 225. It was alſo formerly doubted whether a deviſe 

i en infant in wentre ſa mere was good or not, though it 
wes admitted that a deviſe to an infant when he fhould be 
dorn was good. Snow v. Cutler, 1 Lev. 435. But it iz 
now clearly agreed that a deviſe to an infam 19 ventre ſu 
mere is good, Taylor v. Bydell, 1 Freem, 243. Anon. 299. 
Guthver b. Wicket, 1 Wil. 166, Chapman v. Bliſſet, 
Forreſt. 145. But the court will not conſtrue a will to ex- 
tend 80 perſons not in being, unleſs the teſtator ſhe w ſuch 
to be his imention by words in the will, Eflifen v. 
Airey, + Vez. 414. Pearſon v. Garnett, 2 Bro. Ch. 
Rep. 47. Cooper v. Forbes, 2 Bro. Ch, Rep. 63. 
Bennet v. Henywood, Ambl. Rep. 708. The infer- 
ence to be drawn from the caſes npon this point, ſeems 
to Ge, as flared by Mr. Fearne, chat whatever foroe is 
to be allowed o the diſtinction between exeentery l- 
mitations per uerba de praſemi, et por verda de futuro, 
it can affe& only theſe caſes where there is not the leaſt 
circumſtance from which to collect "the teftaror's 

intention 
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ariſe within a reaſonable time (e); as a off 


ment to the uſe of A. after the death of 3. 
without iſſue, within twenty or thirty years, 


or the compaſs of a life or lives, is good, 


28 a ſpringing * (3), and the whole eſtate (;) D.of | 
| remains Caſe, zx. 


Carew, Pre Ch. 72. — aa 40 


intention of any thing elſe, than an immediate deviſe 
to take effect in preſenti. Eſſay on Executory Dev. 431, 
432. | 


(e) Every future intereſt, ſpringing or ſecondary uſe, or 
traſt executory, muſt be ſo limited, as neceſſarily to take ef- 
ſect, if at all, within a life or lives in being, and twenty - one 
years and ſome months over; a period which, Mr. Hargrave 
obſerves, was not arbitrarily preſcribed by our courts of juſ- 
tice, but wifely and reaſonably adopted in analogy. to the 
cafes of freehold and inheritance, which cannot be limited 
by way of remainder, ſo as to poſtpone a complete bar of the 
entail by fine or recovery for a longer ſpace. Co. Lim. 20. 
a, note (5). The ſame analogy bas been obferved with 
reſpect to ſecondary fees, when limited upon an eftarc 
in fee ſimple. But the reaſon which induced the 
courts to adopt this analogy with reſpect to thoſe eftatgs 


when limited upon an eſtate in fee ſimple, does nat hold 


when they are limited upon or after an eſtate tail, be- 
cauſe, when they are limired upon or after an eſtate 
tall .the tenant in tail, by ſuffering a common recovery 
b e the event takes place, bars or defeats the ſe- 


condery eſtate, and I the fee ſimple abſolutely 
diſcharged 


— — - ” 


: 

: 

. 

j 

1 
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remains in the feoffor (/ in the mean time 


(% Davis (4); for let there be ever ſo many, it is but 
. life, and muſt have an end. But a ſpring- 


Skin. 392. 
(5) Lady ing executory uſe, after a dying without 


1 iſſue (5) the law will not allow (8). Nor can 


rough : 
Fox Forreft.. : | It 
262. Cood- | 


man v. 


Goodright, 2 Burr 377. Doe v. wied Dough Rep. 487. 


diſcharged from it. See Mr. Butler's note, Co. Liu. 
274. b. Fearne's Ex. Dev. 314. Whence it might be ia - 
ferred that a ſpringing or ſecondary uſe, if limited on a0 
eſtate in fee ſimple, cannot be barred or otherwiſe defeated, 
an inference by no means correct. For though it be true, 
that an executory deviſe limited on a fee cannot be barred 
or defeated, as determined in Pells v. Brown, Crv. Jac. 
5923 yet a ſpringing or ſecondary uſe may, as already ob- 


ſerved, be defeated before the uſe ariſe by the deſtruction of 


ſeiſin, out of which the future uſe is to take effect, as by a 
feoffment upon a good conſideration, and without notice; 
Wood v. Reynolds, Cro. Eliz. 764, 765, or by a deviſe of 
the land, Moor, 731. Gilb. Uſes, 125 Sanders on Uſes. 
Subject to this exception it may be taken as true, that a 
ſpringing or ſecondary uſe cannot be defeated, if limited 
upon, or after an eſtate in fee ſimple. 


And in the caſe of an executory deviſe, if the 
$cchold and inheritance in the mean time be not diſpoſed 
of, they deſcend to the teſtator's heir at law, Pay's 
caſe, Cro. Eliz. 878. Clark v. Smith, Lutwyote, 
793. Gore v. Gore, 2 P. Wms. 28. Fearne's Ex. 
Vev. 432. EE | | 


(s) A limitation 10 take effect. after an indefivite 
failure of iſſue is certainly void, as well by way ef 
ſpringing 
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poſal, n nothing remains in the owner to limit. 


gencies, and not expectant one after the 
other (b) ; ; as where the deviſor parts with 
the 


ſtruction of wills, courts of law and equity will anxiouſly 


may be reſtrained, and made to depend on a default of 
iſſue living at the time of the death of the deviſces i in tail. 
See Porter v. Bradley, 3 Term Rep. 143. But if the li- 


to take effect, either in lieu of the preceding executory de- 
viſe, if that fail, or as a remainder to depend upon it, if i it 
take effect, it is good. See Gore v. Gore, 2 B. Wms. 28. 
Browaſword v. Edwards, 2 Vez. 243. Doe v. Fonne- 
reau, Dougl. Rep. 470. Fearne's Ex. Dev. 339. 


(h) Such limitations are ſometimes called limitations on 
1 contingency, with a double aſpect; ſometimes limitations 
on a double contingency; and ſometimes concurrent or con- 
temporary limitations. Upon the ſecond and third of which 
denominations, Mr, Douglas obſerves, that there are other 
limitations on a double contingency ;' as where an eſlate 
is limited to A. for life, remainder to B. in tail, remain 


in poſſeſſion, depends on a double contingency. 1. If 
J. die without iſſue before 4. it will veſt immediately 


Vol. II. 5 2 11 veſt 


it be limited after a fee; for after ſuch a diſ- 


But there may be two concurrent contin- 


| ſpringing uſe as of an executory deviſe ; but, in the con- 


avail themſelves of any expreſſion by which the limitation 


mitation, after an executory deviſe in tail, be ſo framed as 


der to C.; here the time when C.'s eſtate ſhall veſt 


on the death of 4. 2. If B. outlive A., „ it cannot | 
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the whole fee ſimple, but upon ſome con- 
tingeney qualifies that diſpoſition, and li- 
mits another fee, which is altogether ney 
(6) Lod- in law (6). And the ultimum quod ſit of 2 


dington v. 


eee fee upon a fee in the limitation of an uſe 
e —4 is not yet plainly determined. It may be 


Doe v. 


Holme, extended further than a life or lives, as to 


3 wil. a year after (i); and the true rule is to 


237, 241. a 

2 Bla Rep. ſtop 
777. | | | 

Goodright 

v. Dunham, Dougl. Rep. 265. 8ro. ed. Denn v. Puckey, 5 Term 2 80 299. 


Fearne s Eſſay, Cont. Bun. 292, 293- 


veſt till 1 the eſtate tail in B. is at an end: And, 28 0 
the third denomination, be obſerves, they certainly are not 
aptly deſcribed by the words concurrent or contemporary; 
ſuch epithers being rather expreſſive of eltates which take 

effect at one and the fame time, Note (2), Doe v. Fos 
nereau, Dougl. Rep. 504. 8vo. ed. But though two or 
more ſeveral contingent fees may be limited concurrently by 
will or by deed, by way of uſe, (Lloyd v. Carew, Pre. 
Ch. 72.) ſo as to be ſubſtitutes or alternatives, one for the 
other, and dot to interfere, yet one only can take effect 
far every ſuch contingent limitation is only a diſpoſition, 
ſubſtituted in the room of the others, upon the event of 

their failiog.  Fearne's Cont,” Rem. 293, Such limitations, 

however, may, if contingent remainders of freehold, and 

not protected by truſtees, {not ſo of copyheld,) be barred 

by arecovery ſuffered by a tenant for life. See Loddington 

v, Kime,' 1 Ld, Raymond, 203. Denn v. Puckey, 5 
Term Rep. 299. | „ 


(i) Lord Talbot, C. in the caſe of Stephens 1. 
Stephens, Forreſt. 228., Ae an executory devi, 
= which 
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ſtop when it proves inconvenient {7). 
Nor is there any danger of a perpetuity 
from theſe uſes, as from executory deviſes ; 
for all uſes, as well in efe as otherwiſe, 
| may be deſtroyed by the alteration of che 
eſtate to one againſt whom the remedy 


cutory deviſe is a perpetuity, as far as it 
goes, that is, an eſtate unalienable, though 


it 


which mu, in the nature of the limitation, veſt within 


good ; and the authority of this decifion has been recog- 
nized in a variety of caſes. Aud as the doctrine of execu- 
tory deviſes is to be referred to the indulgence afforded by 


ſtruction of declaration of uſes, it follows, that a ſecondary 
ſnſuog uſe may be effectually limited, if to ariſe within the 
lame period. See Fearne's Cour, Rem. 321. Maſſenburgh 
v. Aſh, 1 Verb. 234. 257- 306. | 


without tbe concurrence of the perſon entitled to take 
benefit under it, may be admiued; but that, though 
all perſons intereſted i in the executory deviſe will come 
in as vouchees, the executory deviſe cannot be barred 
by ſach Foncurrence, is a poſition at Jeaft doubtful, 

It 2 g See 


all mankind join in a conveyance (); and 


twenty one years after the period of a life in being, to ba 


( That an executoty deviſe cannot be barred | 


fails in equity, there being no confidence 
expreſſed or implied (8); but every exe- (8 


the courts of Jaw, -prior to the ſtatute of wills, in the con 
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it is to be remembered, that as an executory 


(9 Purefoy 
v. Rogers, 
2 Saund. 
380. 
Fearne's 
Ex. Dev. 
299. 470. 
Southby v. 
Stonchouſe, 


2 Vez. 616. 


See Pells v. Brown, Cro. Jac, 590. Fearne's Ex. Dei. 
307. 


vill is to take effect, ) as if it had been limited without ary | 


that where ſuch ſubſequent contingent limitation could, 


deviſe is never after a freehold, but is con- 
ſtrued a contingent remainder (9), becauſe 
it is admitted only for the neceſſity, and to 
ſupport the intent (), as after a term for 
years, or the like, upon which a contin- 
gent remainder cannot depend, by reaſon 
of the abeyance of the freehold ; ſo there 

is 


() Though, whenever a contingent limitation be pre- 
ceded by a freehold capable of ſupporting it, it is con- 
ſtrued a contingent remainder, and not an executory de- 
viſe, yet as it is poſſible that the freehold ſo limited may, 
by ſubſequent accident, become incapable of ever taking eſ. 
fe, (as by the death of the firſt deviſee in the teſtator's 
life-time,) in which caſe the ſubſequent limitation, if tbe 
contingency has not then happened, will be in the ſame con- 
dition at the teſtator's death, (chat is, at the time when the 


preceding freehold. Now, in this caſe, it has been held, | 


not veſt at the teſtator's death, it ſhall enure as an ex- 1 
ecutory deviſe, rather than fail for want of that pie. 
ceding freehold which had never taken effect. Hop, 
kins v. Hopkins, 1 Atk. 582, Forreſt. 44, and caſes? 
there cited. Brownſword v. Edwards, 2 Vez. 249. 


anc when a OOTY freehold has once veſted, no þ 
ſubſeques 
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is the ſame difference between a future 
uſe, and a contingent e by way 


of uſe (10). E = Bl | (10) fee 
Sora OE 00 


v. Billington, Dougl. Rep. 729. 


ſubſequent accident will make a contingent remainder 
enure as an executory deviſe. Fearne's Ex. Dev. 420. 


— 
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(1) Taylor 
v. Bydell, 

I Freem. 
243. 

Bowes v. 
Blackett, 
Cowp. Rep. 


240. 


(2) Co. Lit. 
13. a. 14. b. 
Beckwith's 
Caſe, 2Rep. 
58. 
e 
Caſe, 1 
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CHAP. Iv. 


Of . the Limitation of Uſes whore the Injen 
does not appear. 


SECTION I. 


UT further, where the intent of the 
parties does not ſpecially appear, it 
is intended to agree with the rules of 
law. (1). And therefore the Chancellor, 
in caſe of an uſe, often (a) adjudged by 
imitation of the rules of law, and accord- 


ing to the nature and quality of the land; 


as in cafe de poſſeſſione fratris, Borough: 
Engliſh, gavelkind, lands on the mother's 
fide, &c. (2) For Chancery will concur 
with the rules of law, where the intention 
of the parties does not ſpecially appear. 


Rep. 127. 2 Roll's Ab. 10 Banks v. Sutton, 2 P. Wms. 713: Comper & E. 
of Cowyer, 2 5 Wms. 73: 


preſſes himſelf, between uſes and caſes of poſſeſſion. 


(a) The inſtances in hich 8 did not adopt the 
rule of law, are pointed out by Lord Bacon in his Reading 
on the Statute of Uſes, (dvo edit. p. 308. ); and referred to 
the difference between uſes and the land itſelf, or, as he ex 


80 


Ch. V. 5 t. OF' EQUITY. 


so the widow of the ceſtuique truſt of a 


copyhold eſtate, ought to have her free 
bench or widow's eſtate, as well as if the 


huſband' had had the legal eftate in him (6). 
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And there it may be faid; that 29, ſe. 


gutur legem. So a tenant by the curtefy 


ſhall be decreed of the truſt (c), as well as 


of a legal eſtate (3). But dower (d) is not 
allowed out of a truſt eſtate (4) of inhe- 
| lt ritance, 


Scarfe, 1 


Atk. 603. Watts v. Ball, 1 P. Wim, 108* 
(4) Colt v. Colt, 1 Ch. Rep. 254. 134. 3d ed. 


ks 3 


caſes, in which it has been held, that a wife ſhall not be 


endowed of a trult eſtate of inheritance ;, and it is more 


eſpecially ſhaken by the obfervations which fell from Lord 
Hardwicke, in giving judgment on a nearly ſimilar caſe. 


Godwin v. Winſmote, 2 Atk. 525. 


(e) But the huſband of a feme ceſtuique uſe was not 


permitted to have his curteſy at common Jaw, 1 Rep 123. 
b. Perkins, F 463. 457- Gilb. Uſes, 25. 239. which ap- 


pears alſo from the preamble of the ſtatute of uſes, which 
iaumerates the inconveniences reſulting from them, 


(d) Several diſtinctions are taken upon this 


point, in the judgment given by Sir J. Jekyll, in 
the caſe of Banks v. Sutton, 2 P. Will. 712. 
But 
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(5) ver- 
non's Caſe, 
4 Rep. l. b. 
Gilbert's 
Uſes, 25: 

2 Bla. Com. 
137. 


legal eſtate, differ the caſe. Gulſton v. Gulſton, per Maſter 


ritance, nor was it anciently of an uſe; 
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and moſt eſtates being then in uſe, was 
the firſt occaſion and original of join; 
tures (5); though no manner of reaſon 
can be given for it, if it were res integra, 
but the authorities are clearly ſo, and it 
would overturn many ſettlements to ale W 
alteration in it. 


But it ſeems now ſettled, that a wife ſhall not be endowed 
of a truſt eſtate of inheritance, whether the truſt be created 
by the huſband himſelf or by a ſtranger. Chaplin v. Chap- 
lin, 3 P. Will. 229 Attorney-General v. Scott, Forreſt. 
138. Godwin v. Winſmore, 2 Alk. 525. Dixon v. S8. 
ville, 1 Bro. Ch. Rep. 326. Nor will the huſband, haying 
obtained a decree directing the truſtees to convey to him the 


of the Rolls, 16th July 1792. In Ryall v. Rowle, 1 Vez. 
357. Lord Hardwicke obſerves, that the only caſe io 
which, as to rules of property, courts of equity do not fol 
low the law, is, that a widow i is not entitled to dower out 
of a truſt eſtate. 


In what caſes the as ſhall be endowed, notwithſtand 
ing a wal term — ſee & 65. 


Ch. IV. 2. Of EQUITY, 


PON the ſame kind of reaſoning it is, 
that a truſt of a term muſt go as 
the term at law would have done by the 
like limitations (d); and if it be given to 
two jointly, as ſurvivorſhip would have 
taken place at law, it muſt do the ſame 


(d) This rule ſeems to be laid down in too great a la- 


titude, I have already, vol. 1. p. 202, had occafion to : 4D 


obſerve, that, at common law, the remainder of a term, 
after a limitation for life, was conſidered as void, and that 
the allowance of ſuch limitation in courts of law has 
hitherto been confined to caſes of executory deviſes ; 
whereas, in equity, ſuch limitations over of a term in 
ruſt, created by deed, have been allowed, Walmſtrey v. 


Tanfield, 1 Ch. Rep. 16. Maſſenburgh v. Aſh, 1 Vern. 


234+ 304. an executory deviſe of a term, and the limi- 
tation of truſts of a term, being governed by the ſame 
rules, Fearne's Ex. Dev. 354. But if ſuch limitations 
over of a term in truſt, created by deed, would not be 
allowed to operate in courts of law, it muſt. neceſſarily 
follow, that in the confirution of ſuch limitations over 
in a deed, courts of equity do not conſider themſelves 
ſtridly boupd to apply the rule which courts of law 


2 bare applied to aur limitations of the term 
tlelf, : | 
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; 
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(1) Ain v in equity (1) (e): Yet the advantage of 


> Ver. furvivorſhip is againſt equity (J), but the 
Webb v. Judges will have it ſo even in a deviſe to 


Webb,*.,. executors (2). And the diſtinction ſeems 


D:of Ner- to be, where two become joint tenant, 
0 v. 


Howard, Or Jointly inter eſted in a thing by way of 
x Vem- gift, or the like, there the ſame ſhall be 
(2)Draper's ſubject to all the conſequence of law; for, 
Ca.64, in favour of volunteers, there is no reaſon 
ling. for equity to interpoſe (3); but as to a 
Vera. 483. Joint undertaking (g) in the way of trade, 


See alſo or 


Webſter, | | | 
2 P. Wms. 347. Cray v. Willis, 2 P. Wms 529. Willing v. Baine; 3P. 
Wrms. 114. Perkins v. Bayntum, 1 Bro. Ch. Rep. 118. Frewen v. Rolfe, 1 
Bro. Ch. Rep. 226. Joliff: v. Eaſt, 3 Bro. Ch. Rep. 25. Baldwyn v. Johnſan, 
3 Bro. Ch. Rep. 455. | | | ; | 
(3) Jeffries v. Small, 1 Vern. 217. 


(e) Unleſs there be an agreement between them to ſerer 
the joint tenancy. Frewen v. Rolfe, 2 Bro. Ch. Rep. 
220. Parteriche v. Pawleit, 2 Atk. 55. Moyſe Giles, 
2 Vern. 385. | | | | 


(f) So faid arguends in Barker, v. Giles, 2 P. Wris, 
281. And in Parteriche v. Pawleit, 2 Ark. 455 alienatio 
rei prefertar juri actreſtendt, is ſaid to be a maxim in 
equity, But in Cray v. Willies, 2 P. Wms. $29, the 
Maſter of the Rolls obſerved, that à right by furvivorſhy 
3s as good as a fight by deſcent z neither is there any thing 
unteaſonable or unequal in the law of joint renancy, eich 
having an equal chance to furvive, See, on this oil, 
Staples v. Maurice, 7 Bro. P. C. 49. 5 

(g) If two take a leaſe jointly of a farm, the leaſe 


hall ſurvive, but the ftock on the farm, though occu- 
E pied 


G.. IV. 2. or EQUITY. 

or the like, it is otherwiſe; and the cuſ- 
tom of merchants (5) is extended to all 
traders to exclude ſurvivorſhip (4). 


155 joinily, ſhall not 8 e V. Small, l 
Vern. 217. 


If two perſons advance a ſum of money by way of 
mortgage, and rake the mortgage to them jointly, and one 
of them dies, when the money is paid the farvivor ſhall 
not have the whole, but the repreſentative of him who is 


dead ſhall have his proportion, Petty v. Styward, 1 Ch. 


fot 31. 


If two or more purchaſe lands, and advance the money 
in equal proportions, and take a conveyance to them and 


them jointly of the chance of ſurvivorſhip, But when 
the proportions of the money are not equal, and this ap- 
pears in the deed itfelf, this makes them in the nature 
of partners, and however the legal eſtate may ſurvive, 
yet the ſurvivor ſhall be conſidered but as a truſtee for the 
other, in proportion to the ſums advanced by each of them. 


one of them lays out a conſiderable ſum of money in re- 
pairs and improvements, and dies, this ſhall be a lien on 
the land, and a truſt for the repreſentative of him who 


1 Eq. Ca. Ab. 291. 


(i) The role is, jus acerefttadl inter mercatores, pro bene» 
ficto commercii locum non habet Co. Litt, 182, a. 


their heirs, it is a joint tenancy, that is, a purchaſe by - 


So if two or more make a joint purchaſe, and afterwards | 


advanced it. Per Maſter of the Rolls, Lake v. Gibſon, 


ee — 
„ 1 


— Hz * — 
r NT thus at Log. 28. terra * * 
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SECTION III. 


E T terms are admitted to attend the 
ä inheritance to protect it for purchaſ- 
I {1)D. of ers (1); and this came up in Queen EliRzd. 
| Caſe, 3 Ch. beth's. reign, ſince the way of limit- 
ING: ing terms in e came in uſe (). 


Theſe 


1 (i) The creating of terms for the purpoſe of ſecwin 
| 1M | 5 money lent on mortgage of the land, was with a view to 
| obviate the inconveniencies which were found to ati 
| from the antient way of making mortgages by charter of 
feoffments, with a condition of defeaſance; for by ſuch 
„ mode, if the condition was not performed, the eſtate be- 
5 | coming abſolute was thenceforth ſubje& to all the rel 
3 | charges and incumbrances of the feoffee, and, as ſome 
10 thought, to the dower of his wife. See 2 Bla. Com. 158. 
i | Powell on Mortgages, 7, 8, and the authorities there te- 
ferred to. See alſo Pawlett v. Attorney General, Hard. 
466, But whether the mortgage be created by way ol 
feoffment or by a term for years, if the mortgage debt i 
not paid at the time appointed, the . eſtate mortgaged is 
a abſolutely forfeited to, and becomes the property of ide 
i mortgagee at law, But courts of equity permit the mort 
1 gagor to redeem, on payment to the mortgagee of his prin 
ll + | cipal, intereſt, and coſts ; till this is merely a right i 
equity; the legal eſtate continuing in the mortgager, 


the ſubſequent payment, though it give the mortgago' 
| the 


Cb. IV. 53. OF _ EQUITY. 


Theſe truſts of terms attending on the in- 


heritance, though entailed, were not with- 
in the ſtatute.de donis, and may be aliened 


* 


the equitable right to the eſtate, not affecting the legal con- 
tinuance of the term. By an analogy to the cuaſe of 


mortgages, when terms of years are created for ſecuring | 
the payment of jointures or portions for children, or for 
any other purpoſe, they do not determine, unleſs there be 


a ſpecial proviſo, by the performance of the trulls for 
which they are raiſed. Thus in all theſe caſes, the legal 
intereſt, during the continuance of the term, is in the truſ- 
tee, but the owner of the fee is entitled to the equitable and 
beneficial intereſt. As courts of common law had deter- 
mined, that the poſſeſſion of the leſſee for years was the 
| poſſeſſion of the owner of the freehold ; . courts of equity 
determined, that where the tenant for years was but a 
truſtee. for the owner. of the inheritance, he ſhould not 
ouſt his ceſtuique truſt, or obflru him in any act of own- 
erſhip, or in making any aſſurances of his eſtatre. In theſe 


feſpects, therefore, the term is conſolidated with the inhe- 


titance; it follows the deſcent to the heir and all the 
alienations made of the inheritance, or of any particular 
eliate or intereſt carved out of it, by deed, will, or act of 
law, Whitchurch v. Whitchurch, 2 P. Wms. 236. Gilb. 


Rep. 168, 9 Mod. 124. Charlton v. Low, 3 P. Wms. 


330. Villiers v. Villiers, 2 Ark. 72. Willoughby v. 
Willoughby, Ambl. Rep. 282. ; but more fully reported, 1 
Term Rep. 763. Goodright wv. Sales, 2 Will. 329. Scott v. 
Fenhoulet, 1 Bro, Ch. Rep. 69. But, though the truſt or 
benefit of the term is annexed to the inheritance, the 


* 
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by the parties (i), but of terms in gtoß 


(2) D. of 


Norfolk's ' 
Caſe, 3 Ch. 
Ca. 16. 24. 


(3) D. of 
Norfolk's 
Ca- 24. 


not, and therefore the judges would not 
admit of their being entailed (2). And 2 
term attendant becomes in groſs, when 
it fails of a freehold and inheritance to ſup- 
port it, or is divided from the inheritance 
by different limitations (7), or the like (3), 


legal d of the term remains diſtinct and ſeparate 
from it at law; and the whole beneſit and advantage io be 
made of the term ariſes from this ſeparation, by affording 
the means of protecting bona fide purchaſers of real eftates, 
and alſo of enabling counts of equity to keep real eſtate 
in the right channel; courts of equity conſidering fuch 
terms as creatures of equity. See Mr. Butler's Note, Co. 


_ Lint. 293. in which the utility of terms to attend the in- 


| heritance is explained and eſtabliſhed. See alſo Willoughby 
v. Willoughby, Ambl. Rep. 282. Nourſe v. Yarwout, 
Finch's Rep. 160. 


| 6 And as it ſeems, without fine or recovery. D. ol 
Norfolk's Caſe, 3. 10. 


(Every term ſtanding out, is at law a term in groſs. 


If it is different in equity, it muſt be by affecting the per- 


ſon holding the term with a truſt to attend the inheritance. 
This may be by two ways, by expreſs declaration, or by 
implication of law. If the term is made attendant on 


| the inheritance by expreſs declaration, it is immaterid 


whether the term, if in the ſame hand with the inher- 
tance, would or would not have merged, or whether - 


it. Man r ©... IT... oo. AS. AS. 


f 


„ 


ä 
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The truſts of a term in groſs therefore can 
be limited no otherwiſe in equity, than the 


| cftate of a term in groſs can be deviſed in 


lay (m); for 55 are not for ſetting up a 
rule 


de ſubject to ſome ulterior limitation, to which the inheri- 
tance is not ſubject, the expreſs declaration vill be ſuffi- 
cient to make it. attendant on the inheritance. But if the 
term is to be made attendant on the ioheritanee by impli- 
cation of law, then it is \neceſſary- that it ſhould not be 
lubje&-to any other limitation, and that rhe owner of the 
inheritance ſhould be entitled to the whole intereſt in the 


term and inheritance had been in the ſame hand, the 
term would have merged (as to the merger of terms, ſee 
c. 6. [. 8.) , and the intent of the owner of the inheri- 
ranee to purchaſe the whole in the term, will not, it ſeems, 
be ſufficient to render the term attendant on the inheri- 
tance by implication of law. Scott v. Fenhaullett, 1 Bro, 
Ch. Rep. 69. But any limitation, though void in law, 
which ſhews an intention to ſever the term from the in- 
beritance, will be ſufficient for ſuch purpoſe. '* Hayter v. 
Kod, 1 P. Wms. 359. And therefore a term, though 
limited in truſt for A. and his heirs, will devolve on the 


' perſonal repreſentative of . Hunt v. Baker, 2 ares 


62, See alſo 2 Freem. 131. 


(m) A term may not only be limited to any number 
of perſons ſucceiſively for life, if all are in being at the 


time, 


uſt of the term; ſo that according to the rule laid down 
in Beſt v. Stamford, Pre. Ch. 253, 2 Freem. 288; if che 
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(4) Gilb. 


Uſes, 189. 


(5) Gilb. 
Uſes, 24. 
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rule of property in Chancery, other than 


that which is the rule of property at law (4), 
So that the rules are the ſame in equity in 
caſes of truſts of terms, as in deviſes at 
common law (5). © 


time, but it may be limited to one for life, with remainder 


over to his firſt and other ſons in tail, and for default of 


ſuch iſſue, then to his daughters. Maſſenburgh v. Aſh, 


1 Vern. 234. Higgins v. Dowler, 1 P. Was. 98. The 
reſult of the ſeveral decifions in ſupport of the dodrine 
of theſe cafes, is thus ſtated by Mr. Fearne, Ex. Dey, 
407, that © whatever number of limitations there may 
be after the firſt executory deviſe of the whole intereſt, 


any of them which is ſo limited that it muſt rake effect, 


if at all, within twenty-one years after the period of a 


| life then in being, may be good in event, if no one of the 


preceding executory limitations which would carry the 
whole intereſt happens to veſt ; but when once any pre- 
ceding executory limitation which carries the whole in- 
tereſt happens to take place, that inſtant all the ſubſequent 
limitations become void, and the whole intereſt is then 
become veſted.” See Stanley v. Leigh, 2 P. Wms. 686. 
Studholm v. Hodgſon, 3 P. Wms. 300. Brooks v. 
Taylor, Moſely, 188. Stephens v. Stephens, Forreſt. 
228. Gower v. Groſvenor, Barnard. 54. Doe v. Fon- 


nereau, Dougl. 470. Marſh v. Marſh, 1 Bro, Ch. 


Rep. 293. Knight v. Ellis, 2 Bro. Ch. Rep. 570. 
Hockly v. Mawby, 3 Bro. Ch. Rep. 82. But ſee Clare 
v. Clare, Forreſt, 21. Wyth v. Blackman, Ve. 196. 


202. 


This 


8 WP” Ld Lak 4 * 


on. W. 14. QF EQUITY. : 


113 


This refers. to courts, of law having barrawed from 


courts of equity the ſeveral principles which they now ap- 


ply in the conſtruction of the declarations of uſes and 
rxecuory deviſes. The principles which courts of law 
apply, in what they conſider as equitable actions (trover, 


money had and received), are . drawn from caurts oF 


equity. 


„ 


| _ a 9 
SECTION Iv, 


UT a difference between a chattel and 
igheritance is a difference only in 
words and not in reaſon or the nature 
of the thing; for the owner of a leaſe 
has as abſolute à power over his leafe, 
as the owner of an inheritance over his 
eſtate; and where no perpetuity is intro- 
duced, nor any inconvenience dees appear, 
there no rule of law is broken (1 A 


term may cherefore be limited to twenty ham, + 


lucceſſively for life, if all in being toge· * 


ther (8h becauſe * muſt all wear out in 


the origin and utility of long terms being made attendant 
on the inheritance. But by their operation the legal 
being ſeparated from the beneficial intereſt, many 
WK I incon- 


2 little | 


6) hx former; eee; n tare tt. 
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(2) Goring a little time (2). And ſo it is a good limi- 


v. Bicker- 


affe, 1 Ch, tation, where the contingency is Circum- 


Ca. 8. 


ſcribed 


| Inconveniencies would have reſulted from them, had not 


courts of equity interpoſed and laid down certain rules 
reſtrictive of the legal right of the truſtee, Hence it be. 
came a rule in equity, that where the tenant for years i 


but a truſtee for the owner of the inheritance, he ſhall - 


not keep out his ceftuique truſt, nor pari ratione obſtruct 
him in doing any act of ownerſhip, or in making any 

aſſurances of his eſtate ; and therefore in equity ſuch a | 
term for years ſhall yield and be moulded according to the 
uſes, eſtates, or charges, which the owner of the ipheri 
tance declares or carves out of the fee. Per Lord Chat 
cellor Hardwicke, Willoughby v. Willoughby, 1 Tem 
Rep. 765. © Courts of law feeling the reaſonableneſs of 


_ this rule, allowed it to prevail as an exception to the ge- 


neral rule of law, which requires a plaintiff in ejectment 


o recover by the ſtrength of a legal title; ſo that it is nor 


eſtabliſhed by many decifions, that even at law an eſtate 
in truſt, merely for the benefit of the ceſtuique trif, 
ſhall not be ſer up againſt him; any thing ſhall rather be 
preſumed. Goodtitle v. Knott, Cow. Rep. 46. Doe e. 


Pott, Doug. Rep. 72 1. Lade v. Holford, Law of Ni 
Prius, ed. 1775, p. 110. The rule as ſtated in Gooditle 
v. Knott, requires the truſt to be merely for the benefit of 


the plaintiff ceſtuique truſt, which would confine its ope-· 
ration to the cafes of ſatisfied terms, or terms which had 
done their office, ſo far at leaſt as the intereſt of third 
perſons was involved. But in the caſe of Doe on the dem 


of Briſtowe v. Fegge, Term Rep. 758, in a bott, 


Lord Mansfield appears to have extended the _ 


ch. V. 4. OF EQUITY. 


ſeribed within the compaſs of a life, and one 
ſtep further, viz. to the firſt ſon, though 
not in ge, at the time and twenty-one years 


afterwards (3). And fo juſt and reaſonable 
is this allowance to make proviſion for fa- 
milies, that where the common lawyers have 
complained that this Court did encroach 


upon them, it may on the contrary be re- 


torted, that they ought rather to confeſs 


115 


themſelves beholden to this Court for their 


 wles 1 in equity. 


of the rale to the caſe of 3 confeſſedly unſatisfied out- 


ſtanding term; the plaintiff admitting the charge, and 


chiming only ſubje& to the incumbrances, and the truſtees 
not afſerting their title, This extenſion. of the rule was, 


however, by no means ſatisfactory; and accordingly, in 


the caſe of Doe v. Staple, 2 Term Rep. 698. it was by 


the opinion of three Judges, Lord Kenyon C. J., Aſhhark 
J., and Groſe J., er Bullet J.) reſtrained nw | 


ts former limits, 


1) Pre. Ch. 
245 


(2) Beſt v. 
Stamford, 
Pre. Ch. 
252. 2 
Freem. 288. 
1 Salk. 
154. | 
Davidſon 
v. Foley, 

2 Bro. Ch. 


and return back to the channel (a) from 
| whence they were extracted (o). For it is 


s EC TION v. 


NP it is no ſtrange notion at law, that 
long terms for years ſhould attend and 


wait on an inheritance; in which caſe they 
are to be governed and directed by the in. 


tention of the parties that ereated them (1): 
and when they have done their office, 5 
and truſt, and have borne the burthen, 


mean, have raiſed the portions which were 


the original cauſe of their creation, then 
ought, they in equity and conſeience to ceaſe, 


reaſon in law, that ceſſante cauſt ceſſat Me. 
tus; and there is no oxiginal conſider. 
tion to give them a longer being; Sg. tha 
ſuch a term ought not to be made uſe of to 
any other purpoſe, eſpecially to deprive 2 
dowreſs of her dower (p). But theſe 

| ; terms 


(a) Unleſs it can be collected from the inſtrument, that 
the'party raiſing the term intended to ſever it from the io- 
heritance. Hayter v. Rod, P. Wms. 360. 


(p) It is now ſettled, though for ſome time contro- 
verted, that a dowreſs ſhall have the benefit of a fail 
| Mk 


ch. IV. 9 5. OF fOr. 

rerms have been always looked pom As à 
good ſecurity to a purchaſer againſt 
dower, though the purchaſe was with 
notice (J- | | 


fied term againſt the heir. Dudley v. Dudley, Pre. Ch. 


241. Higford v. Higford, 1 Eq. Ca. Ab. 219. c. 5. 


Duke of Hamilton . Mohun, 1 P. Wms. 121. Wil- 
liams v. Wray, 1 P. Wms. 137. Butler's note (1). Co. 


Lit. 208. The caſes in which this right of the dowreſs 


was denied, were, Brown v. Gibbs, Pre. Ch. 97. Wray 


| v. Williams, before Lord Keeper Wright, Pre. Ch. 151. 


A dowvefs may alfa, though bot duwable uf in equhy of 
redemption of a mortgage in fee, Dixon v. Saville, 1 Mo. 
Cb. Rep. 3 26, redeem a mortgage for years, and hold over 
apainſt an heir till Tatisfied. Palmes v. Danby, Pre. Ch. 
147. Powell 66 Mortgages, 99 but nat agaitft @ pitt 
chaſet, dwanndek v. Lyf6ta; Rinsl. RE. ö. 


Q 1 certainly does appear, in the report of the caſe 
of Lady Radnot v. Rothetham, Fre. Ch. 65, that the 
purchaſer had, àt the time of the pitthife; notice of the 


watrlage of the vendet nd that Rot wikn funding fuck e- 
wnſtence, Lord Chaneeller Somers refuſed to ſuſect 
bis purchaſe to the dower of the wife of the vendor; 


ſuch alſo may be collected to have been the efiiniod of 
Lord Hardwicke, in giving judgment in the cafe of Hill 


v. Adams, as reported in 2 Atk. 208. Bur if theſe de- 


ciions bear ot the propoſtibn; that « purebaſer with ns- 
ice of the wiſe's title to dower may defeat it, Mey are 
| at 
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188, 189. 
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at leaſt exceptions to the general principle of equity 


which refuſes protection even to purchaſers againſt a pre. 
ſent or eventual 9 in another of which they had 
notice, 


SECTION VI, 


UT it is ſaid, that if the term be not ex- 
preſsly declared in the aſſignment to be 
attendant on the inheritance, but is ſo only 
by conſtruction in equity, it ſhall i in equity 
be aſſets for the payment of debts, but the 
heir ſhall have the ſurplus (1); and fo the 
difference that had been formerly taken in 
"this caſe between legal and equitable aſſets, 
has been exploded (r). Yet the law ſeems 


now otherwiſe; for a term in the owner is 


"aſſets at law, but A term in nut! is not to 


000 The cody aiſtingion upon his point is, wheds 
the term be in groſs or attendant on the inheritance ; if 
the term be in grois, it is perſonal aſſets; if the tem 
be in a- trultee; and attendant on the inheritance, it is 
real aſſets; in both caſes the aſſets are legal. What con- 
ſtitures difference between legal and equitable afſets wi 
be conlidered, B. 4. pt. 2. c. 2. f 1- 


be 


or EQUITY. 


| Ch. IV. 96. 
be made Ales in equity (0 We” it would 
be dangerous to purchaſers to make it ſo(2). 
Neither ſhall _ the cuſtom of London prevent.” 
the attendance of a leaſe on the inheritance, 3 
though there was no declaration of truſt (7), 
that it ſhould be attendant (3); fo if a 
feme covert hath ſuch a term (4), it ſhall. 
not ſurvive to the huſband (). Indeed. if: 
a man purchaſes an inheritance in the 
name of truſtees, and takes a mortgaged 
term carved out of ſuch inheritance in his 
own name, in order to protect the inhe- 


(„) Such term is, however, real aſſets in the hands of 
the heit; for the ſtatute of frauds having made a truſt in 
fee aſſets in the hands of the heir, the term which follows 
the inheritance, and which is ſubject to all charges which 
affect the inheritance, muſt be ſo alſo. See Attorney Gene- 
ral v. Sir G. Sandys, Hard. 489. ates v. Wil- 
loughby, i Term Rep, 766. 


(:) If the implication that the term ſhould attend the 
inheritance be raiſed, all the conſequences incidental to 


a term expreſsly declared attendant, will neceſſarily at- 


ach, See Willoughby v. "Wings; 1 Term Rep. 
706. 


() In the caſe of Beſt v. 3 the wife ſurvived 
the huſband, and it does not appear that he had made any 
Ciſpoſition, nor indeed could be, having conſented to the 
creation of the term. I am, however, inclined to think 
the poſition within the principle which governs terms 


attendant on the inheritance. 
ritanc e, 
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2 Tits 


1 s. x. 
389 
Baden v. E. 

of Pem- 

broke, 

2 Vern 52. 
3 Ch. Rep. 
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(3) Dowſe 
W Derivcll, 


1 Vern, + 
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zitance, ſuch term will be hable to the 

payment of his debts, becauſe it ſtill re. 

GT,. mains as A chattel in him (8), but if they 

cb. S.. >. are boch in the name of other perſons, ther | 
x Vers. 1. ig no difference in reaſon, whether he bad 

the term or inheritance firſt in him; by 

the heirs are to have the „ to attend the 


4 Inheritance (6). 
2 28. 236 a Ch. Rep. 40. 


- 
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CHAP. V. 
Of Uſes raijed by Operation of Law. 
SECTION I. ; 


BEE we muſt examine more particular- 
ly to whom the uſe ſhall be by opera- 
tion of law (a), where there is either no de- 
claration, or but in part only, and here it 


the 


(a) By the ſtatute of frauds, as before obſerved, B 2. 
c. 2, | 4. all declarations of truſts of lands, tc. are 
required to be in writing; but there is an expreſs faving 
of truſts arifing by implication of law, and transferred 
or extinguiſned by operation of jaw; which truſts are 
declared ro remain and be of the ſame force and effect 
is before the ſtatute, Upon which, Lord Hardwicke, 
in the cafe of Lloyd v. Spiltet, 2 Ark. 150, obferves, 
that he was bound by the ftatute of frauds to conſtrue 
nothing a reſuking truſt, but what are there called truſts 
by operation of law; which are, firſt, when an eſtate 
is purchaſed in the name of one perſon, but the money 
or conſideration is given by another; or ſecondly, where 
2 waſt is declared only as 10 part, and nothing ſaid as 
to the reſt, what remains undiſpoſed of reſults to the heir 
a law, and they cannot be faid to be truſtees ſor the 
; | reſidus. 


is a general rule, that the truſt reſults to 


1 ö A TREATISE Book 10, 


the party from whom the conſideration or 


(1) Pellyr. eſtates moved (1). As firſt, in caſe of; 
21 Vin. Ab. purchaſe, where a man buys land in ano- 


498. pl. 1 

(2) Anon, ther's name, and pays the money (2), it 
2 Veatr. 4 $ . il 
361. Fa | Ka WI 
Gaſcoigne 


- , 


v Theving, x Vern, .366. Liopd v. Spillett, 2 Atk: 150. Smith v. Bake, 


1 Atk. 385. 


reſidue, ** 1 do not know,” adds his Lordſhip, © ary 
other inſtance beſides theſe two, where this court has de. 
elared reſulting truſts by operation of law, unleſs in caſe 
of fraud, and where! tranſactions have been carried on 
mald fide.” This conſtruction of the above clauſe of 
the ſtatute of frauds reſtrains it to ſuch truits as ariſe by 
operation of law, except in caſes of fraud, whereas it 
clearly extends to ſuch as are raiſed by conſtruction of 
courts of equity ; as in the caſe of an executor 
guardian renewing a leaſe, though with his own money, 
ſuch renewal ſhall be deemed to be in truſt for the per: 
fon beneficially intereſted i in the old leaſe, Holt &, Holt, 
1 Ch. Ca, 191. Whalley v. Whalley, 1, Vern. 46 
Sanders on Uſes, 240. It is alſo obſervable, that the 
firſt inſtance ſtated by his Lordſhip of a reſulting tri 
is not ſo qualified as to let in the exceptions to which 
the general rule, as our author properly terms it, 1s 
ſubject; and the ſecond inſtance is only applicable to 
a will, whereas the doctrine of reſuhing truſts is equally 
applicable to conyeyances, But in the caſe of à con- 
veyance, it is by no means univerſally true, that what 
is not conveyed will reſult; as where the grantor limit 
an eſtate for years to himſelf, and an eſtate to another, 
by way of uſe, upon a contingency which may not 
happen within the term of years, an. eſtate of freehold 
will not reſult to the grantor. See 8 5. 


Lord 


. o.... oF EQUITY. 


J will be in truſt for him that pays the mo- 


ney (+). So where one of the three, that held 
)- a leaſe under the dean and chapter, ſurren- | 
It ders the old leaſe, and takes a new one to 
ll i himſelf (3), this ſhall be a truſt for all (c). 
| But 
ker, 


Lord Hardwicke's view of the ſubject of reſulting 
ruſts ſeems alſo defective, as it is confined to caſes where 
only part of the uſe is diſpoſed of, or conveyed ; whereas 
though he whole of the eſtate be conveyed, if it be for 
rarticular purpoſes, or on particular truſts, which by ac- 


as where the teſtator deviſes real eſtates to truſtees in 


manner, and ſuch purpoſe cannot be effectuated, the 
fund, though money, will be conſidered as land, and will 
reſulr to the heir at law. Cruſe v. Barley, 3 P. Wms. 
th 20. Randall v. Bookey, Pre. Ch. 162. Emblyn v. 
Freeman, Pre. Ch. 541. Stonehouſe v. Evelyn, 3 P. 
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cident or otherwiſe cannot take effect, a truſt will reſult ; - 


truſt to ſell and apply the purchaſe money in a particular 


. Wms. 252. Digby v. Legard, Trin. 1774. Akeroid 
rf v Smithſon, 1 Bro. Ch. Rep. 503. Robinſon v. Taylor, 
4 2 Bro. Ch. Rep. 589. Spink v. Leuis, 3 Bro. Ch. 


R 
„ . 355- 


(b) This poſition is ſubject to the exceptions ſtated 
in the following ſection. | 


%) So if a truſtee purchaſe lands with his truſt mo- 
ney, and take the conveyance in his own name with- 
oat declaring the truſt, but reciting or otherwiſe ad- 
mitting that the purchaſe was made with the profits of the 
truſt eſtate, a truſt will clearly reſult for the perſon who 
v2 entitled to the profits, Deg v. Deg, 2 P. Wms. 


414. 
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But although in the purchaſe-deed, the 


conſideration- money is mentioned to de 
paid by the purchaſer, and there is td ex. 


preſs declaration of a truft; yet it appear. 
ing upon the face of the deeds to be a tl 


for an infant heir in purſuance of marriage 


articles, and the purchaſer at the courts he 


(4) E. of 


Plymouthv. 


held declared it was his fon's eſtate, it ſhal 
be decreed a truſt for him, though to the 
diſappointment of the purchaſer's will, and 
of his creditors. For though creditors art 
favourites, yet we muſt not pay them out 
of other men's eſtates; nor, as Juſtice 
Twyſden ſaid, ſteal leather to make poor 
men's ſhoes (4). 


Hickman, 2 Vern. ws 


414- but it was once doubted whether any thing ſhon 
of the admiſſion of the truſtee, that the purchaſe vs 
made with truſt money, will be ſufficient to raiſe a tru 
in favour of the ceſtuique truſt. Kirk v. Webb, Pr. 
Ch. 84. Newton v. Preſton, Pre. Ch. 103, Ke 
dar v. Milward, 2 Vern, 440. It has however been 
held in more modern caſes, that evidence aliunde is ad 
miſſible, to ſhew that the purchafe was made with ml 
money, and that, upon ſuch fact being clearly proved 


a troft will reſale, Balguey v. Hamilton, Ryal v. Kya, 


eied in Lane & Dighton, Abl. Rep. 409. 


ch V. 2. Of EQUITY. 18 


SECTIQN II. 


ND if a father purchaſe lands, Cc. in 
the name of a fon unadvanced, it is | 
a advancement. for him, not a truſt (i); for cer 
the father is bound by the law of nature to 197 G 
provide for his children (d), and Chancery I 
will compel him (e), if they are deſtitute, »: 8 
. 7 5 : and 27, 28: 


8 OP | ——_ 


Mumma 
8 a Vern. 19. es Sellack, 1 Vern. 467» Shales v. Shales, 2 Freem. 252. 
Cilb. Uſes, Ni Bateman v. Bateman, 2 Vern. 436. AN TREO 
ot Atk, 386. Stileman v. . Aſhdown, 2 Atk, 22 8 


{d) The moral obligation. which: attaches on the patem 
ta provide for his children, is the foundation of this rule ; 
n mult therefore be oonſidered as confined to thoſe caſes in 


hoſt vhich-the.child-is not otherwiſe-provided far, fee-margin( 3), | 
he ad maſt not be allowed to break in upon the legal righia of 


ubers. Therefore, though where a father purchaſes in the 
Pre, aint names of himſelf and a child, othecwiſe-unprovided for, 
ad the father dies, the ehild ſhall have the-benefit of ſurvi- 


bern BW worſhip againſt the heir, and; all porſons claiming as volun- 
5 3 * under, or even as purchaſers with notice from the fa- 


the, Scraop v. Seroop, 1 Ch. Ca. 2). Back v. Andrews, 
tVern, 120. Dyer v. Dyer, 4 Nov. 20 21. and 25. 1788 
jet he ſhall not have ſuch benefit of- furvivorſhip againſt 
«Jus. Stileman v. Aſhdown, 2+Atks 480. 


(c) Whether, the Cawr. of Chancery. ever had the 
ver here aſcribed to it may be doubted, the legiſſa- 
| ture 


' 
£ 
; 
\ 
: 
: 
: 
: 
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; ( 2) Elliot v. 


Ca. 231. 

(3) Elliot v. 
Elliot, 2 Ch. 
Ca. 231. 

Lloyd v. 

Read, 1 P. 
Wms. 608. 
Polev. Pole, 
1 Vez. 76. 
(4)Lloyd v. 
Read, 1 P. 
Wms. 608. 


Attorney- 


General v. 


Bagg, Hard. 


5 125. 5 


2 Vern. ; but the report is ſo confuſed, that it is not a dies 


in Back v. Andrews, 2 Vern. 120., and Scroop „ 


and not able to maintain themſelves. By 


to another; or if he were of full age (4), and 


land; this ſhall over-rule the preſumption 


ture having conferred ſuch power on the Lord Chancellor, 
Where a popiſh or jewiſh parent refufes to allow his pro- 


-ehaſe _ in the joint names of the father and child 
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if the truſt is declared before, or at the 
time of the purchaſe (2); or the father ha 
already provided for him (3); or the whole 
eſtate is not given him (J,, but part of it 


the father aQs as Proprietor, or does any 
thing which implies him to be owner of the 
of law in . favour of him (g). As to the 

Corn To iy 


teſtant child a ſuitable maintenance, tr and 12 Wi. z. e 
4. 6 7. and 1 Ann, St. 1. c. 30. ; and with reſpect to p: 
rents in general, the manner in which they ſhall diſchay: 
this natural obligation toward their children is pointed ou 
by 43 Eliz. c. 2. As to the juriſdiction of Chancery is 
ſuch caſes, ſee B. 2. pt. 2. c. 2.4 1. 


7 7 The caſe referred to is probably Baylis v. Newton, 
authority for the diſtinction here ſtated. 

(3) The caſe of Mumma v. Mumma, 2 Vern. 19 
is reconciled with this diſtinction; the circumltance 


of the child's infancy, and the deciſi on of the coun, 


Scroop, 1 Ch. Ca. 27, muſt be referred to the pur 
- whit 


Loa v. 5. r Tr 


grandfather, there is a difference in the 
cale, where the father is dead, and where 
he is ſtill living; for when the father is 
dead, the grandchildren are in the immediate. 
care of the grandfather (h). And therefore 
if he takes bonds in their names, or makes 
leaſes to them, they ſhall not be adjudged 
2s truſts, but as a proviſion for the grandchild, 
unleſs it be otherwiſe declared at the fame. 


time (5). But this is to be underſtood 
only of legitimate children; for of a baſ- 


tard or reputed child, the law takes no no- 


tice O- 


Kc. 


6) But mough the grandfather be bound to provide for 


his grandchildren after the death of their father, courts of 
equity, it ſeems, will not aſſiſt him in the diſcharge of this 
moral and legal obligation, and therefore will not ſupply the 
want of a ſurrender on behalf of a grandchild, Kettle v. 
Townſend, 1 Salk. 187. Tudor v. Anſon, 2 Vez. 582. 
But fee Elton v. Elton, 3 Atk. 508, whence it might be 
ferred, that Lord Hardwicke thought a grandfather not 
morally bound to provide for his grandchild. 


(i) Though to any civil purpoſes baſtards are not looked, 
upon ag children, yet, as the ties of nature cannot be, 
diſſolved, their parents are bound to maintain them ; 3. 
and I have not been able to find any caſe which renders, 
bem incapable of taking a gift from their parents, pro- 


vided 


which gave the father an pane] right to the ales... | 


* 5 — ͤ -K ——. ˙—¼—— — —ͤ - _ 
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vided they be ſufficiently deſcribed z ſuch an inoapaciy 
indeed appears to have prevailed in the civil law, Cod. 
6. 57. 5, but has never been adopted by the lav of 
England. They are, from reafons of civil policy, incapable 
of inheriting, but not of king: by deviſe, if they have. 
quiret-a-name by/reputation. They are not confidered z 
children for whom the conſideration of blood would rai 
an uſe ; yet on an eſtate otherwiſe effectually paſſed, a 
uſe may de as well declared to a baſtard being in gfe, and 
ſafficiemly deferibed, as to any other perſon. See Hr: 
grave's note (8), Co. Litt. 123, a. Courts of equity vill 
not ĩodeed ſupply-the want of a ſurrender of a copybeld 
eſtate, on behalf of a baſtard ; Furſaker v. Robinſon, Pre. 
Ch. 475; neither will courts of equity ſupply the want of 
a ſurrender in favour of a grandchild ; ſee B. 1. c. 1. (7. 
note (s). Yet the natural obligation which the grandfather 
is under to provide for his otherwiſe deſtitute children, 
has been deemed in equity a ſufficient confideration to 
rebut the reſulting truſt to the grandfather z whence 
then the objection to a oatural child's receiving equal 
faror? The natural obligation of a parent to maintain 
his illegitimate offspring, is incontrovertible. See Puf. 
Law of Nature and Nations, b. 4. c. 11. C6. But i 
may be ſaid, that though a baſtard. may take by dited 
gift from his parent, yet the law will not imply a gt 
in his favour. In thoſe caſes in which: the conveyance; 


being taken in the name of à child, is held an at 


vancement for, and not a. truſb in the child, the prin- 
ciple is, that the parent was bound to provide for the 
child, and having directed the conveyance to be in his 
name, is prefumed to have intended to diſcharge ſuch 
moral duty. If ſuch be the principle, it will follow, 
that wherever ſuch obligation exiſts in the parent, the 
e | beneficial 


Q ˙— © 2 
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beneficial intereſt ſhall enure to the child. The obliga- 
tion does extend to an illegitimate child, and conſequently 
I ſhould conceive him to be within the principle, and 
entitled to the beneſit. 
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0 bs wife cannot be 2 truſtee for 
the huſband; but if the huſband 
purchaſe in her name, it ſhall be pre- 
ſumed to be an advancement and proviſion 
for her (1). And the ſaw is the ſame,- (1) King- 
obere the purchaſe is to himſelf, his wife Bridge, 
and daughter, and their heirs (2); or of 1 Vera. 67. 
money lent on mortgages and bonds in Andrews, 
their names. Yet in caſe of creditors it ern. 
may be fraudulent as to them (3), unleſs (3) Chin, 
the purchaſe is made in purſuance of arti- 
cles before the marriage, or as a ſettlement 2 Vern. 
upon the wife upon her marriage. And by © 
the ſame reaſoning it is, that where a wife 
is made executrix, it is to be preſumed that 
ſhe is not ſo appointed to have barely an 
office of trouble, but of benefit, to take 
Vor. II. N the 
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( 4) Ball v. 
Smith, 

2 Vern. 
675. 


(5) Foſter v. 
Munt, I 


Vern. 473. 


it cannot be Intended that a man makes 
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the ſurplus (4), although ſhe has a ſpecial 
legacy given her (1); and this is not a de- 
vife, but in nature of an exception. But 
otherwiſe of a ſtranger made executor, who 
has a particular legacy, there it implies a 
truſt of the ſurplus (5). Yet the executor 
hath the entire right both in law and equity, 
unleſs by ſome ſuch circumſtances it appears 
that the teſtator intended the contrary ; for 


0 This Jecifion is referred by Mr. Peere Wi 

liams to the reverſal of Lord Cowper's decree by the 

Houſe of }.ords, in the cafe of Lord Granville v. Duchek 
of Beaufort, 1 P. Wms. 114: But as that reverſal po- h 
ceeded on an allegation that the decree in Foſter u. Mun 7 

was grounded on the fraud, and the wills being drawn at 
tavern, which allegation afterwards appeared to be | 
unfounded, the authority 'of Foſter v. Munt is reſtored, n 
and the cale of Ball v. Smith has been ouef - ruled; 1. 
it 58 now ſettled, that a wife appointed executrix iy, # * 
to the reſidue, preciſely in the ſnoation of aoy abr lit 
perſon appointed executor or executrix, Lake v. Lale 1 
Ambl. 126. Gobſall v. Sounden, 2 Eq. Ca. Ab. 444 85 
pl. 58. Martin v. Rebow, 1 Bro. Ch. Rep. 154; w 1 

*  Jefs the legacy to ber being ſpecific, conſiſt of propetty 
ich was bers before marriage, which citcumſuuce Wl 
may. vary. the rule. Lawſon v. Lawſon, 7 Br ws 


PF. C. 511. 


a will 


ch. v. 3. OF EQUITY. 
1 will with an intent to die inteſtate %; 
and parol 19997 ought to be received in fa- 


him all the perſonal eſtate of his teſtator, and if any ſur- 


lach ſurplus will belong to the executor, But in equity, 
if it can be collected from any circumſtance or expreſſion 
in the will, that the teſtator intended his executor only 


ſhall receive effect, and the executor ſhall be deemed a 
truſtee for thoſe on whom the law would have caft the ſur- 


. 

e pus in caſe of a complete inteſtacy. The cafes upon the 
5 lubject are numerous, and not eaſily reconcilable. I will 
9 however endeavour to extract the ſeveral rules which have 
nt governed their deciſion, 

ts | 

de 1. As the excluſion of the executor from the reſidue 
d, is to be referred to the preſumed intention of the teſtator 


that he ſhould not take it beneficially, an expreſs declara- 
tion that he ſhould take as truſtee will of courfe exclude 
him, Pring v. Pring, 2 Vern. 99. Graydon v. Hicks, 
? Ark, 18, Wheeler v. Sheers, Moſely, 288, 301. Dean 


Wm . Dalton, 2 Bro. Ch. Rep. 634. Bennet v. Bachelor, 3 

& Pro. Ch. 28. 1 Vez. Jun. 63. 

5 2. Where the teſtator appears to haye intended by his 

90 vill to make an expreſs diſpoſition of the reſidue, but, 
by ſome accident or omiſſion, ſuch diſpoſition is not per- 

* ſeded at the time of his death, as where the will contains 


it inſerted, the executor ſhall be excluded from the reſi- 
cue. Bp. of Cloyne v. Voung, 2 Vez. 91. Lord 
K 2 5 North 


vour 
(k) By law, the appointment of an executor veſts in 


plus remain after payment of funeral expences and debt, 


the office, and not the beneficial intereſt, ſuch intention 
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vour of an executor's title ( ), confiſtent 


Senne 1 P. With the will (6). 


Wm. 7. Lady Glanville v. Ducheſs of Beaufort, 1 P. Wms. 114.  Gainfb 
rough v. Gainſborough, 2 Vern. 252. Littlebury v. Buckley, cited 2 Vern, 

Bachelor v. Searle, 2 Vern. 736 Duke of Rutland v. Ducheſs of Rut- 
Lud. 2 P. Wms. 210. Mallabar v. Mallabar, Forreſt. 78. Lake v. La, 1 
Wil. 313. Ambl. 126. Brown v. Selwyn, Forreſt. 240. 


North v. Purdon, 2 Vez. 495. Hornſby v. Finch, : 
Vez. Jun. 78. 


J. Where the teſtator has by his will diſpoſed of ie 
reſidue of his property, but by the death of the refiduary 
legatee, in the life time of the teſtator, it is undiſpoſed 
cf at the time of the teſtator's death, Nicholls v. Cri. 
Ambl. 769. Bennett v. Bachelor, 3 Bro. Ch. Rep. 28 


4. The next claſs of cafes in which an executor ſhl 
de excluded from the reſidue, is, where the teſtator ha 
given him a legacy expreſsly for his care and trouble; 
which, as obſerved by Lord Hardwicke in Bp. of Cloyn: 
v. Young, 2 Vez. 99, is a very ſtrong caſe for a reſuling 
truſt, not on the foot of giving all and ſome, but that i 
was evidence that the teſtator meant him as a truſtee for 
ſome other for whom the care and trouble ſhould be, as i 
could not be for himſelf. Foſter v. Munt, 1 Vern. 47; 
Rachfield v. Careleſs, 2 P. Wms. 157. Cordel v. No- 
den, 2 Vern. 148. Newſtead v. Johnſtone, 2 Atk. 46. 


5. Though the objection to the executor's taking 
part and all has been thought a very weak and iofuti 
cient ground for excluding him from the reſidue, as the 
teſtator might intend the particular legacy to him in caſt 
of the perſonal eſtate falling ſhort, yet it has been allow! 
to prevail, and it is now a Sacks rule in equity, that if 
a ſole executor has a legacy generally and abſolutely 


oy 
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given to him, (for if under certain Emnüisus, which will 
de hereafter conſidered, it will not exclude,) he ſhall be 
excluded from the reſidue; Cook v. Walker, cited 2 
Vern. 676. Joſlin v. Brewett, Bunb. 112. Davers v. 
Dewes, 3 P. Wms. 40. Farringdon v. Knightly, 1 P. 
Wms 544. Vachell v. Jefferies, Pre Ch. 170. Petit 
v. Smith, 1 P. Wms. 7; nor will the circumſtance of the 
legacy being ſpecific, be ſufficient to entitle him; Randall 
v. Bookey, 2 Vern. 425. Southcot v. Warſon, 3 Ark. 
225, Martin v. Rebow, 1 Bro. Ch. Rep. 1543 nor will 
the teſtator's having bequeathed legacies to his next of kin 
vary the rule ; Bayley v. Powell, 2 Vern. 361. Wheeler 
v. Sheers, Moſely 288. Andrew v. Clark, 2 Vez. 162. 
Kennedy v. Stainſby, E. 1755, ftated in a note, 1 Vez. 
Jun. 66; for the rule is founded rather on a preſumption 
ef. intent to exclude the executor, than to create a truſt 
for his next of kin, and therefore if there be no next of 
kin a truſt ſhall reſult for the crown. Middleton v. _ | 
| Bro, Ch. Rep. 201. 
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With reſpect to — they are clearly vichla the 
at tbree firſt ſtated grounds on which a ſole executor ſhall 


1 be excluded from the refidae, But as to the fourth 
as b ground of excluſion, quere, Whether a legacy given to 
47% one executor expreſsly for his care and trouble, will, if 
No- no legacy be given to his co-executor, exclude? As to the 


(6. bſth ground of excluſion of a ſole executor, ſeveral points 

| of diſtinction are material in its application to co-executors. 

A ſole executor is excluded from the reſidue by the be- 

queſt of a legacy, becauſe it ſhall not be ſuppoſed that 

be was intended to take part and all, But if there be 

two or more executors, a legacy to one is not within ſuch 

objetion, for the teſtator might intend a preference to 

bin pro tanto, Coleſworth v. Brangwin, Pre, Ch. 323. 
Johnſon 
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Johoſon v. Twiſt, cited 2 Vez. 166. Buffer 2 Bradford, 


2 Atk. 220. 80 where ſeveral executors have unequl 
legacies, whether pecuniary ar ſpeciſic, they ſhall not be 
thereby excluded from the reſidue. Braſbridge v. Wood. 
roffe, 2 Ark, 68. Bowker . Hunter, » Bro. Ch. Rep. 
328. Blinkhoro v Feaſt, 2 Vez, 27. But where «qual 
pecuniary legacies are given to two or more *Xecytors, 
a truſt ſhall reſult for thoſe on whom, in caſe of an in- 
teſtacy, the law would have caſt it. Petit v. Smith, 1 P. 
Wms. 7. Carey v. Goodinge, 3 Bro. Ch. Rep. 110. 
But ſee Heron w. Newton, 9 Mod. 11. Qu. Whetber 
diſtinct ſpecific legacies of equal mn to ſeveral executors, 
will exclude them? 


| 1 now remains to conſider in what caſes an executor 
mall not be excluded from the refidue ; upon which it 
may be ſtated as an univetſal rule, that a court of equity 
will not interfere te the prejudice of the exeeutor's legal 
right, if ſuch legal right can be reconeiled with the inten- 
tion of the teſtator, expreſſed by or to be collected from bis 
will; and therefore even the bequeſt of a legacy to the 
executor ſhall not exelude, if ſuch legacy be conſiſtent 
with the intent, that the executor ſhall take the reſidue; 
as where a gift to the executor is an exception out of ano- 
ther legacy. Griffith v. Rogers, Pre, Ch. 231. Neu- 
ſtead v. Johnſtone, 2 Atk. 45. Southcot v. Warfon, 3 


Atk. 229. Or where the executorſhip is limited to a par: 


ticular period, or determinable on a contingency, and the 
thing bequeathed to the executor upon ſuch contingency 
raking place, is bequeathed over. Hoſkins v. Hoſkins, 
Pre. Ch. 263. Or where the gift is only a limited iaterch, 
as for the life of the executor, Lady Granville v. Ducheh 
of Beaufort, 1 P. Wms. 114. Jones v. Weſtcombe, Pre 


G 
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Ch. 316. Nourfe d. Finch, 1 Vez. Jun. 356. But ſee 
Zouch v. Lambert, 4 Bus r. Bro. 326. 


(1) That parol ings is admiſhble fin 12 purpoſe of 


rebutzing a reſulting trult, is incontrovertibly eſtabliſhed by 
the ſeveral caſes referred to in the margin but it js ſaid, i in 
ſeveral caſes, that it ought to be admitted with great cau- 
tion; Duke of Rutland v. Ducheſs of Rutland, AK. 
Ws. 218.  Rachficld v. Careleſs, 2 P. W ans. 160. 
Blinkhorn v. real. 2 Vez. 28. Nourſe V. Fi neh, 1 Vez. 
Jun. 359. Such reſtriction would indeed, under ſuch Cir- 
cumſtances, be extremely proper ; as if the reſtator, at the 
time of making his will, declared, that his executor ſhould 
or ſhould not have the reſidue, ſuch declaration ought not 
io be controverted by contrary declarations, made prior or 
ſubſequent to the making of the will. But ſuppoſing no 
converſation to have been had reſpecting the reſidue at the 
time of making the will, but ſabſequent thereto the teſta- 
tor had declared that he had and intended, by appointing 


A. his executor, to give him the reſidue ; ſhould evidence 
of ſuch the teſtator's conſtruction of his appointment of 


A. his executor be rejected? the teſtator's conſtruction in 
luch caſe would be ſtrictly correct, with reference to the 
rule of law, which is, that the executor ſhall take every 
thing not diſpoſed of; and with the reaſoning of courts of 
equity, which qualifies the legal right, the reſtator might 
be, and ſuch declaration would ſhew he actually was, 
wholly unacquainted. To reje& evidence explanatory of 
the teſtator's intention would, under ſuch circumſtances, 
wholly defeat it, and that, in order to enforce a rule of 
<quity, which e to effectuate the teſtator's inten- 
tion. 


With 
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With -reſpe& to evidence of declarations prior to the 
making of the will, unleſs in the ſhape of inſtruQions for 


| ſach purpoſe, they are obyiouſly entitled to leſs reſped 
than declarations made at the time of, or ſubſequent t, 


the making of the will; for whatever might be the i- 
tention at the time of the declaration, it might have been 
varied, or been wholly abandoned, at the time of making 
the will, The greateſt cireumſpection is, therefore, due, 
in receiving evidence of declarations prior to the making 
of the will, unleſs, as before obſerved, they were intended 
as directions or inſtructions for ſuch purpoſe. | 


2. 2 


Nee ee e. 
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Ch. v. $ 4. OF EQUITY. 


SECTION Iv. 


HE ſecond ſort of reſulting uſes are 
1 upon conveyances. For every man 
that hath lands, hath thereby two things 
in him; the one the poſſeſſion of the land, 
which, in the law of England, is called the 
freehold ; and the other, the authority to 
take the profits of the land, which is the 
uſe (1). And, therefore, where there is a 
ſeofſment to particular uſes, the reſidue of 
the uſe ſhall be to the feoffor (m); for the 

- | raiſing 


n) We have already had occaſion to refer to the doc- 
tine of reſulting uſes, where no conſideration or declara- 
tion of the uſes appears on the conveyance, and the prin- 
eiple upon which an vſe will reſult in thoſe caſes, namely, 
that ſo much of the uſe as a man does not diſpoſe of re- 
mains in him, extending to caſes where a man makes a fe- 
effment, or other conveyance, and parts with, or limits 
oaly, a particular eſtate, and leaves the reſidue undiſpoſed 
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(x) Co. Lit. 
23. a. 271. 
b. Sanders 
on Uſes, 
127, et ſeq, 


of, it follows, that where there is a feoffment to particular 


uſes, the reſidue of the uſe ſhall be to the feoffor, and 
tha although the feoffment be made for a conſideration ; 


for it is the intent that guides the uſe ; and here the feoff- 


or expreſsly declaring 2 particular eſtate of the uſe, it 


ſhews, 
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raiſing thoſe particular eſtates appears! 
ſufficient conſideration for making the con. 
veyance. And there is no great differ 
ence 00 between a feoffment to uſes, aud 

A co. 


ſhews, that if he intended to depart with the reſidue, he 


would have declared that intention alſo; but, in this py. 
ticular, a diſtinction is obſervable, where there is a con(- 
deration, though purely nominal, and no uſe is declared, 
and where forme part of the uſe is declared; for, in the 


hrſt caſe, no uſe will reſuk to the feoffor, the payment of 
| even a nominal conſideration ſhewing an intent that the 
feoffees ſhould have the ule; whereas, in the latter cal, 


the conſideration will be referred to the particular uſes de- 


clared, and the reſidue of the uſe will reſult, Shortridge 
v. Lamplugh, 2 Ld. Raym. 798. 7 Mod. 71. 25k 


678. Lloyd v. Spillet, 2 Atk. 148. Barnard. 384. 


(„) One difference between a feoffment to uſes, a0d4 
covenant to (ſtand ſeized, is, That in a covenant to Rand 
ſeized to uſes, not only ſo much as the covenantor does 
not diſpoſe of remains in him, but alſo ſuch uſes as 0 
not or cannot take effect; as if A. covenant, in conſider: 
tion of blood, to ſtand ſeized to the uſe of B. his (ov, 
for life, and in conſideration of 1000. to ſtand ſeized u 
the uſe of C. in fee, after the death of B., and J. rel: 
the uſe, 4. ſhall retain, and C. ſhall not take immediate}; 
whereas, if A. had made a feoffment to the uſe of B. fot 
life, and after to the uſe of C. for life, and B. refuſed, it 


that caſe C. ſhould take his eſtate preſently, The teaſe 


0! 
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x covenant to ſtand ſeized; for ſo much as 
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oy 


4 5 1 . 
i he does not diſpoſe of remains in him as 
. the ancient uſe in both caſes, although, in 
d the one, there is a tranſmutation of the ] 
. poſſeſlion, and in the other not (2). So 22 | 
8 1 . 
| 4 there ſeems no reſulting uſe or occa- 1 Ventr. f 
be fon for a priority in an inftant, {viz. that q 
„it ſhould firſt veſt, and then return (3). O00 : 
: But there is a difference, where he who has —.— 1 
ed, A FR DFT Op = . N 
L the uſe limits it to 4. for hfe, remainder PIER 1 
do the heirs of the body of B., here no 18 
th: WW eſtate can ariſe to B., becauſe nothing 1 
* moved from him: Otherwiſe, if the li- | 
„bon is to the heirs of his own bo- 1 
alk : | | [38 
of which diſtinction is, that, in the latter caſe, the feof- 1 
ſor, by his feoffment, hath put the whole eſtate out of 1 
ad bim, and all the uſes are created out of it, as out of 7 I | 
[and one and the ſame root; and, therefore, ſo long as any "i 
does of the ufes can take effect, the feoffor ſhall not meddle with 9 
500 the land; but, in the former caſe of a covenant raiſing an 7 
en ule, there the conſideration, which is the cauſe which 7 
ton, raiſes every ſeveral uſe, is ſeveral, and all the uſes grow 
d to and arife out of the eſtate of the covenantor ; and there- is h 
el fore, il one refuſes, he who is next in remainder ſhall 5 
iel not take preſently, but the covenantor ſhall keep it. Rec- 3 of 
, bo tor of Chedingron's Caſe, 1 Rep. 154. b. Lord Paget's 1 
5 1 (aſe, 1 Leon. 200. As to the difference between a co- 1 
cal renant to ſtand ſeized to uſe, and a conveyance as com- | 1 
0 og law, fee Southcot v. Stowel, 2 Mod. 207. | f 
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(4) Pybus v. 
Mitſord,per 
Lord Hale, 
1 Ventr. 
378. 

I Mod. 98. 
Davis v. 
Speed, 4 
Mod. 153. 
(s, Pybus v. 
Mitford, 1 
Ventr. 379. 
(6) Lane v, 
Pannell, 

1 Roll's 
Rep. 239. 
Southcot 

v Stowel, 
2 Mod.207. 


(7)PerLord 
Hale, x 


Ventr. 379. 
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dy (4). there ut res  magis valeat, he ſhall 
have it for his life (9). And although 
an eſtate cannot ariſe by implication in: 
deed, even by way of uſe, and a man ca 
not convey to himſelf (5), yet a man may 
qualify an eſtate that is in him (6). But if 
a man covenant to ſtand ſeized to ſuch uſe, 
as that he ſhould leave a deſcendible eftate 
in himſelf, as to the uſe of his ſon from and 
after his marriage, or to the uſe of J. . 
after forty years; theſe are not to be reſen- 
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bled to the caſes where the precedent eſtate 


cannot continue longer than his life (p) 
and this without' any wrong done to any 
rule of law, may be turned to an uſe for 
life, and therefore ſuch conſtruction ſhall 


be (7). 


(o) See Southcot v. Stowel, 2 Mod. 211, where thi 
point is doubred, and Fearne's Eff. Cont. Rem. 30. 33 
where it is ſupported, and the difference between the 
caſes ſtated to be, that, in Pybus v. Mitford, the covenat- 
tor had not limited any uſe during his whole life ; wheres 
in Southcot v. Stowel, he had limited a n uſe to bis 
ſon in tail. 


OF) Por the father dying before the marriage of his ſor 
in the one caſe, or before the expiration of the fony 
years, in the qther caſe, the eſtate would deſcend, Pybu 
. Mitford, 1 Mod. 160. 


a x oo e we -m£þ 


ch. v. 5 5. OF EQUITY. 


SECTION V. 
ND the words of the itatute 29 Car. 2. 


conftrued to no other expreſs uſes ; but 
ſhall not prevent uſes by implication, 
which ariſe of neceſſity, becauſe the uſes 


ſerved by implication of law, ſhall not be 


alt 3 | . 
j implied againſt the expreſs intent of the 
5 conveyance; for the ſtatute of frauds, 
; which ſaves reſulting truſts, extends only 
or ; | 
al to ſuch as were reſulting truſts before the 
ſtatute, and a bare declaration by parol 
before the act, would prevent any reſulting 
| truſt (1); ſo if an expreſs eſtate be li- 
this ? 7 4 
I mited to the covenantor (2). A Jortiori, 
the | : Ce”. where 
nal- | 
ereas (9) The grantor, in this caſe, having expreſsly limited an 


o bis eltate for years to himſelf, had he taken the freehold by im- 


dature of implications. Fearne's Cont, Rem. 41. But if an 
eſtate for years had been limited away, and no uſe 
limited to the grantor, he would have been by impli- 
cation 


cap. 3, and to no other uſes, ſhall be 


muſt be in ſome body. But an uſe re- 


plication, this uſe for years would have been merged in it, 
which would be raiſing an eſtate by implication, to deſtroy an 
eltate expreſsly limited in the deed, directly contrary to the 


141 


(1) Bellaſis 
v. Comp- 
ton, 2 
Vern. 294, 
Gilb. Uſes, 


59. 
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where the eſtates take effect by tranſmuta. 
tion of poſſeſſion, and a particular eſtate is 
limited to the grantor, as for ninety-nine 
(1) Adams years (2), remainder to truftees for twenty. 


v. Savage, 4 . . . 
2 Salk. 679. five years, remainder to himſelf in tail male, 


— 


See alſo 8 3 1 | ; | 
Ns. &c. this is void, for want of a freehold to 
111. 1 
Rawley v. ſup N | 
Holland, | 


22 Vin. Ab. 189. c. 11. 2 Eg. Ca. Ab. 753. Fearne's Eflay Cont. Rem. 16. et ſeq. 


\  eation entitled to the uſe of the preſent freehold, which ws 
not limited away, which would have ſupported the kmine- 
tion over to the heirs of his body. Penhay v. Hur, 

Vern. 370. 2 Freem. 231. 235. 258. 


— — — — — 
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CHAP. VI. # 

| 11 

2 * A ng aun; Ton: 1 

Of the Extinguiſhment of Us. *% 

| | | 

ere "T7. il 

E will now fee where the uſe may be it 
extinguiſhed, or not. For to every c 

. 12 Is 

execution of an uſe by force of this ſtatute, 1 
four things are requiſite (1): ut, A per- (1) Chud- bl 
ſon ſeized (a); 2dly, A perſon ceſtuique 1 Rep. £26. | 
(a] Though I have already had occaſion to touch upon F 
this point, it may be material to conſider more particularly A 
vho may be and ſhall be conſidered to be ſcized to an uſe ; . 
in the courſe of which, I ſhall point out what perſons, 1 
though incapable of being ſeized to an uſe, may hold as 1 
nuſtees. To ſtand ſeized to an uſe, two things are neceſ- it 
lary ; firſt, That the perſon be capable of confidence and Y 
"uſt ; ſecondly, That he take the eſtate under the truſt li- 1 
mited and appointed. | bo 
iſt, All perſons (in which are included even femes co- b 
eres and infants) may primd facie be conſidered as capable & 
of confidence ; it will therefore be ſufficient to-eoumerate 1 
the exceptions to this general capacity. 1 
i, Bodies politic are not capabie, becauſe they are f 
named at the will of the king, and are no further ca- 0 
pable than he wills them; and it is his will that they 1 


ſhould 


f 


— . ee ee im cam A 2 


— A ] AA ˙ . . ers Ra 
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Lord Bacon, becauſe of the letter of the ſtatute, which, in 


Sonley v. Maſters, &c. of the clock-makers company, 1 Bro 


+ Uſes, 153- 


the king might be a truſtee. But quzre ? 


uſe (5); 3dly, An uſe in e (c), viz. in 7 
poſſeſſion, reverſion, or remainder ; 4thly, 
. The WW x 


ſhould purchaſe for the common benefit, and for the ends of 
their creation, and that they ſhould not take any thing in 
truſt for others; alſo, being incorporate, the Chancery had 
no proceſs on the perſons to compel them to diſcharge their 
truſt, Gilb. 5. 1 Rep. 122. Poph. 72.: But chiefly, ſay 


any clauſe when it ſpeaketh of the feoffee, reſteth only upon 
the word perſon; but when it ſpeaketh of ceſtuique uſe, it 
addeth perſon or body politic. Readings on ſtatute of uſes, 
347. And as bodies corporate are incapable of ſtanding 
ſeized to an uſe, ſo are they incapable of taking as truſtees, 


Ch. Rep. 81, except as truſtees for charities, which they 
are allowed to do by the equity of 43 Eliz. c. 4. þ 1, 
Griffith Flood's Caſe, Hob. 136. 2 Vern. 454, Sanden 


2. Aliens and perſons attainted are not capable of ſtand: 
ing ſeized to an uſe, for they can take for no perſon's bene- 
fir but the king's. 1 Rep. 122. Poph. 72. 1 Koll's Rep. 
382. | 


3. The King cannot be ſeized to an uſe, becauſe there i 
no means to compel him to perform his truſt, Poph. 72. 
Hard. 468. 1 Roll's Rep. 332. Bro. Feoffm. al. Uſes, 338. 
Gilb. Uſes, 5. But in the caſe of Kildare v. Evſlace, | 
Vern. 439, the maſter of the tolls intimated an opinion that 


2dly, But though the perſon be capable of confidence 
and truſt, yet it is further requiſite, in order to aſſed 
him with the uſe, that he take the eſtate upon the truſt 
8 „„ 5 limited, 
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n The eſtate out of which the ule ariſes ought 
ly, Js veſt in ceſtuique uſe (d). And all theſe 
he WW four muſt concur at one and the ſame point 


of 


limited, which may be done by Arden words or oy im- 


plication. ' 
i. By expreſs. words, as where by the words of the 


l e the uſes are diſtinctiy and expreſsly declared. 

5 2. By implication, as where one takes a feoffment 

7 Mi confideration, of having notice of the ſeveral 
, 


uſes and truſts, there he ſhall' be ſuppoſed to take it 
ſubje& to thoſe uſes' and truſts, for the law will ſuppoſe” 
z man's actions rather jaſt than otherwiſe. But whete 
z man takes from the feoffees, for valuable eonlideratioby 
gester eſtate than they had, he ſhall not be affected 
u the uſe though he had notice of it, bug ſliall take it 
bo his own uſe, Gilb. Uſes,” 6. 7; neither ſhall a man 
de affefted with a uſe to another if his claim be founded 

a title paramount, as the title of a lord by eſcheat, 
the lord of a' villein, or a lord who enters for mort- 
win, or who recovers by a' cgſuvit, Gilb. Uſes; 10. 
Rep. 122; nor ſhall' perſons be affected with an uſe to 
ober, who claim adverſely to the eſtar out of Which 
de uſe was to be ſerved, as diſſeiſors, abators, in- 
der;; Gilb, Uſes, 10. 1 Rep: 122; nor ſhall 
ons whoſe eſtates are caſt upon them by act of law | 
and: ſeiſed to the uſe of another, as tenants by the cour- 
ch tenants by dower, and tenants in tail, Gilb. Uſes, 
% 11, 171. Sanders“ Uſes, + 86. 1 Rep. 122; but 
tedant in tail may be a truſtee, Clowdſly v. Pel- 


dence n, 1 Vern, 411. whether he may not ſtand ſeiſed 
aſſed WW an uſe; ſee Sanders on Uſes, 145; Mr. Hargtave's 
trol i (3), Co. Litt. 19; b.; Ld. Bacon's Readings on Sta- 
nite, E of Uſes, Law Trads, 347: Io ſhort, there muſt to 


Vor. II. 1 every 


* 


— — 3 — — — — — 
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of time. So that every uſe in eſſe, viz. in 
poſſeſſion, reverſion, or remainder, where 
the other circumſtances are not wanting, 
| 1 
every ſeiſin to an uſe be a confidence in the perſon, and 
privity of eſtate, and if either of theſe requiſites be 
wanting, or fail, the uſe cannot be executed. Bu 
though the uſe cannot be executed for want of a perſon 
capable of ſtanding ſeized, yet as a truſt ſhall never b 
allowed to fail on account of any diſability in the truſtee, 
courts of equity being guided more by the intent in 
raiſing and faſtening the truſt on the eſtate than by th 
4 ability or diſability of the truſtee ; therefore though 10 
truſtee | be named, or he die in the life-time of the 
teſtator, or he be an improper or incapable perſon, ye 
| the truſt ſhall prevail, and the author of the truſt ot hi 
heir ſhall be'decreed to execute it, Gravenor v. Hallun, 
Amb). 642. Sonley v. Maſter, &c. of the clockmaken 
company, 1 Bro. Ch. Rep. 81. Oueære, Whether ſuc 
defective uſe would not before the ſtatute have bee 
ſupported in equity? See 1 Rep. 137. 

(5) As there ſhould be a perſon capable of bei 
ſeiſed to an uſe, fo muſt the perſon in whoſe farour i 
is to ariſe, be capable of receiving or taking it. fe. 
ſons therefore who are incapable of taking the land 
themſelves, are incapable of taking an eſtate in tl 
lands by way of uſe. But if they be capable of takin 
though not of holding the lands, as in the caſe of u 
alien, Co. Litt. 2. b. Mr. Har, note (1), Godb. 2) 
Dyer 283, b. (but ſee Gilb. Uſes, 43, 204.) they. 
capable of an uſe in the lands; the king, thou 
cannot have feoffees to his uſe, may take an uſe \ 

_ canveyance of recerd, Lord Bacon's Reading, 
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is executed by the ſtatute immediately (e); 
but no future or contingent uſe, till they 


tingent or others, not executed by the ſta- 
0 tute, remain in the mean time at common 
de law : ſo that if the root is defeated, out 
8 of which they ought to ſpring, the uſes are 
" __ utterly 
lee, 


Cilb. Uſes, 44. Sanders's Uſes, 90; but a monk cannot 


the hare an uſe, Gilb. Uſes, 90. nor will an uſe ariſe to a 


z 00 pariſh ; but though a limitation of an uſe to a pariſh is 


f the RA void as an uſe, yet it is good as a truſt, Gilb. Vſes, 44. 


„ de dinders's Uſes, 90, 91. 


e) The words of the at WY tc every W that has, 
un hereafter ſhall have any uſe,” to the raiſing of which, 
. already obſerved, there muſt be a ſubject on which an 
1 le may be limited, viz. of which the uſe can be ſeparated 
: rom the poſſeſſion, and whereof ſeiſin can be inſtantly 


ben ien, and alſo a ſufficient conſideration or an expreſs de- 
laration of the uſe, | 


Per % The act declaring, & That the eſtate of ſuch 


e land on leiled to an uſe ſhall be «Gjudged in r 
in the ſe,” 


e of uM (© As the ſtatute mentions aw, a and confidence, 

db. 27 executes the poſſethon to the uſe if expreſſed by either of 
they. eſe words: Eure v. Howard, Pre. Ch. 345. Skin. 209; 

wughton +, Langley 2 Salk. 679; ſee Sanders on Uſes, 


$4 As to what other words will raiſe an 8 ſee p. 39. 
| Sanders, 1 55 161. | 


L 2 But 


come in ee. zdly, All uſes, whether con- 


147 


148 


(2) Chud- 
leigh's caſe, 
T Rep 121, 
122. 126. 
Haynes v. 
Villars, 2 
Siderf. 64. 
158. 


(3) Wegg 
v. Villers, 2 
Roll's Ab. 


796, 797- 


(4) Bolls v. 
Sir H. Win» 


2 Roll's Ab. 


uſe, 2 Bla, Com. 329 ;' and the reaſon aſſixned by L9% 
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erb deſtroyed (2); that is, if the feoffees 
and their heirs do not continue their ſeifin, 
or ſome other by their aſſignment, againf 
whom there may be a remedy, in equity, 
as, where the party is in, in the fer, and 
with notice (3), or without a conſideration 


for then the law implies notice (f ): Buta 


leaſe for years ſhall only bind the future uſe, 
and not deſtroy i it for the freehold, becauſe 
the ſeiſin remains S (4). 3dly, It was former] 

held 


794+ Gilb. Uſes, 139. 


But it ſeems material to remark, that as it is a rule that 


where conveyances may operate both by common lan 


and ſtatute, they ſhall receive their operation from. the 
common law, if a feoffment be to A. and his heirs, to 
the uſe of A. and his heirs, ſuch uſe will not be. à ſtatute 
uſe, but a common law uſe, the uſe and the eſtate going 
together. Sce Jenkins v. Young, Cro. Car. 230. Lo 
Altham v. Earl of 8 Gilb. Rep. 16. 


0 ) 15 Originally i it was held that chancery 3 gie 
no relief but againſt the very perſon himſelf intruſted, a 
celtuique uſe, and not againſt his heir or alienee. Thi 


was altered in the reign of H. 6. with reſpect to the beit p 
and afterwards. the ſame rule, by, a. parity, of .reaſan, n n 
exzenged to ſuch aliences as had . purchaſed. eithef u 


a valuable conſideration, or with an expreſs. notice of dt 


Bacon is, becauſe the, chagcery looketh farther, than i, 


common Jaw, vi. to the corrupt cooſcignce, of. . 
| 1 
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held, that the feoffees after the Nature had a 
polſibility to ſerve a future uſe, when it cattie 
in efe, and that they ſhould be reputed the 
donors of all the conringent eſtates when they 
veſted ; and if the poſſeſſion was diſtirbed, 
the feoſſees ſhould have power to re-e en ter 


„ 


entry, "7 this = being not remedied 15 
the ſtatute, remains at common law (5). 
But this opinion has been fince contra- 
dicted (2); and it is now "bell, that; to the 

raiſing 


will deal in the land, knowing it in 4 to be another's $3 
and therefore if there were radix amaritudinic, the confi — 
deration purgerh it not, bur that it is at the peril of bim 
that giveth it; ſo that conſideration or no conſideration 
is an iſſue at the common law, but notice or no notice is 
an ifſfue in the chancery. Readings on Stat. of Uſes, 
312, | 
(2) See Hales G. Riley, Pollex. 390; in which 0 


doctrine laid down in Chudleigh's caſe, and Wegg © V. VII. 
lers, and ſeveral other caſes, is referred to the dread of a 


perpetuity ; and as ſuch reaſon is done away by the deter- 


mination of Archer's ' caſe, the power of the feoffees t. ro de- 
{roy the contingent remaiade ers, or the neceſſit ity of their 
entries to reduce or reffore them, are ſaid no longer to 
exif, Wich refpe to the neceſſity of the feoffee 3 actually 
entering to reſtore the contingent ules, M.. Fearne ob- 
ſerves 


(5) Chud- 
leigh's caſe, 
I Rep. 137. 
Shepherd's 
Touchſ. 
523. 4 


: 
i 
* AH 
W- | 
S | 
1 
. 
1 
1 ; 
: 
Fi 
' 
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| raiſing of the future uſes after. the ſtz. f 


tute, the regreſs of the feoffees i; 


not requiſite, and that they have np 
power to bar theſe future uſes; for the 
ſtatute has taken and transferred all the 


eſtate out of them, and they are as meer 


inſtruments. So that contingent uſes do 
now, like other contingent remainderz 


depend upon the particular ' eſtate. For 
to reduce the eſtates conveyed by wy 
of uſe to the common law, which al 


| Hides agree was the chief end of the ſtatute 


of uſes, nothing ought to be left in the 


ſerves, that we ought to be very cautious how we at thi 
day admit ſuch a doctrine in practice, a doct rine which 


' would lead us to conclude, that in the common caſes 0 
ſtrict ſentlement upon marriage, where the conveyance is by 


way of uſe, if the father, the firſt tenant for life, were by 
feoffment to deveſt the eſtates, leaying them a right « 
entry, the contingent remainders to the ſons could 10 
take effect, unleſs the mother, ſuppoſing her to take a re. 
mainder for life, and to ſurvive the father, or elſe the 
tees, to whom the remainder for preſerving contingent uſes 
was limited, or elſe the general grantees or releaſees to 


whom the lands were conveyed to the uſes expreſſed, 
ſhould actually make an entry into the lands; an opinion 


which he obſerves, with all due deference to what wi 
delivered by the Court of King's Bench, in their argu 
ments upon the ſaid caſe of Wegg v. Villers, he cannot 
perſuade himſelf would hold at this day. 


Feoffecs 
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feoffees, no need of any /cintilla juris, or 
power of re-entry for the benefit of the 
contingent uſes, nor power in the feoffees 
to deſtroy them, but they are meer conduit- 
pipes. And the other conceit was ground- 
ed, as it ſeems, upon a zeal againſt perpe- 
tuities and contin gent remainders (6), 


(6) Hales | 


v. Riſley, - 


there being at that time no received opi- Pollexf. 


nion that the deſtruction of a particular 
eſtate would deſtroy a contingent remainder, 


3 85. 392. 


till afterwards, in Archer's Caſe (7), it was . 


ſo * 


SECTION II. 


ND it ſeems to be the rule of this court, 
that where a man is a purchaſer for 
valuable conſideration, without notice, he 
ſhall not be annoyed in equity (+); not 
. : only 


(5) This rule is founded on a principle of equity 
oo obvious to require illuſtration. It ſeems, however, 
o have been broken in upon by the deciſions in the 
_ of ""_ v. Burgh, Rep. Tem. Finch 28, and 

Williams 
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only where he has a prior legal eſtate, 
but where he has a better title or right y 


(1)wike call for the legal eſtate than the other (1) 


ten, 2 But by taking a conveyance, with notice 


Colle: _— of the truſt, he himfelf becomes the truf. 
and Wars, tee (1); and muſt not, 10 get. 2 Plak o 


Forreſt .6 | 
Manſell 901 | iu 


Manſell, 


2 E. Wms. 678. Brandlym v. Ord, 1 Atk. 371. snellin v. Squint, 2 Ch. C 


47. Millard's Caſe, 2'Freem. 43. Digby v. Morgan, 1 Ch. Rep, 129. 


Williams v. Lambe, 3 Bro. Ch, 264. In the former d 
which caſes, the court appears to have interpoſed to the 
prejudice of a judgment-creditor, without notice of plan 
tiff 's equity; and, in the latter, to the prejudice of 

| purchaſer, without notice of plaintiff's title as dowrek, 
With reſpect to thoſe inſtances in which a bond fide pur 
chaſer. has in equity been poſtponed, in reſpect of his cor- 
niving at the ſubſequent fraud of him under whom be 
derived his title, they are evidently exceptions to the ge- 
neral rule, which is confined to the claim of the purchaſe 
at the time of completing his purchaſe ; a claim which he 
may forfeit as to third perſons, by ſubſequent ouſcongud, 
See B. 1 c. 3. $ 4- p. 555. 


(i) This propoſition i is ſtated too generally; for thoug 
an immediate or full purchaſe, with notice of an equ- 
table claim in another, ſhall certainly not be allowed, 
though a purchaſer for valuable conſideration, to 
tect himſelf againſt ſuch equitable claim; yet if 2 pt 

fon, having notice of an equitable claim in = 
purchaſe from ong who had not notice of ſuch claim, he 
may protect himſelf by want of notice in his * 


OF EQUITY. 


Ch, vl. 0 2. 


gave himſelf, be guilty of a breach of waſt, 


notwithſtanding any conſideration paid (2). 
Yet where the truſt is general, as to pay 


debts, though he has notice of them, the 


purchaſer ſeems not obliged to fee the 


money applied (3); otherwiſe, if the debts 


be particular (&), as for payment of debts 
in a ſchedule (4). So although the law 
ewe hath 


Lloyd v. Baldwin, 1 Vez. 173. Ithell v. Beane, I Var. * v. Guyon. 


1 kro. Ch. Rep. 186. 


(4) Cottrell v. ne. 2 van 4 aer Baldwin, | 1 Vez. 173. 


ba bebte nk neceſſary to fecure to the bend fide 


purchaſer, without notice, the full benefit of his purchaſe. 
Harriſon . Forth, Pre. Ch. 53. Brandling v. Ord, 1 Atk. 
571. Sweete v. Southcote, 2 Bro, Rep. 66. Neither ſhall 
2 purchaſer, without notice from a purchaſer with notice. 
be conſidered in equity as bound by the truſt, Ferrars v. 
Cherry, 2 Vern, 384. Mertins v. Jolliffe, Ambl. 313. 
It may be material to remark, that notice is not confined 


to the time of the contract; for if a perſon who has a lien 


in equity on the premiſes, give notice of ſuch equitable lien 
before aQual payment of the purchaſe money, it is ſuffi- 
cient; Tourville Þ Naſh, 3 P. Wms. 307. Story v. 
Lord Windfor, 2 Atk. 630. Hardingham v. Nicholls, 
3 Atk. 304. Or before the execution of the conveyance, 
though the purchaſe money be actually paid. See Wigg v. 
1 0 1 Atk. 384. 


(4) But he. the purchaſer: be bound. to ſwe to 


ive application of the: money, as to ſchedule debts, he 


134 


hath bene the executor with che perſonal 


vi. Shalmer, 1 Vern. 301, unleſs there be colluſion betyeen 


if the eſtate be charged generally with debts and legacies 


| debts, he cannot be expected to ſee to the diſcharge of | 


luarlꝝ in Nugent v. Gifford, 1 Atk. 463; recogniſed in Ithel 
v. Beene, 1 Vez, 215. Mead v. Lord Orrery, 3 Ack. 235 


executor, even for his own debt, would be good 
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eſtate to pay debts, and unleſs he has an ab. 
ſolute power, he has none at all; yet if: 
term is deviſed to executors to raiſe 2000 
for the portion of his daughter, and the exe. 
cutors mortgage this term, the portion oy 
be preferred (/). 


is not bound to ſee that only ſo much real eſtate is ſold a 
mortgaged as will diſcharge ſuch ſcheduled debts, Spalding 


the heir and truſtee, Culpepper v. Aſton, 2 Ch. Ca, 115, 
221. Neither is he bound to ſee to the payment of legacies, 


for not being, in ſuch caſe, bound to ſee to the diſcharge of 


gacies, which cannot be paid till after the debts. - Jebb : 
Abbot, th February 1782. Bro, Appendix to 1 vol. Rey 
Ch. p. 11. 


(/) This point was fo adjudged by the Houſe of Lords 
in the caſe of Humble v. Bill, 2 Vern. 444. But it ſeemsts 
have been overruled by the caſes of Ewer v. Corbett, 21 
Wms. 148. Elliott v. Merryman, 2 Atk. 41; and partici 


In which caſes it was held, that the alienation of ib 


unleſs the purchaſer colluded with the executor, as 
Crane v. Drake, 2 Vern. 616. But ſee Tomlinſon . 
Smith, Rep. Temp. Finch 378. Langley v. E. of Os 
ford, Ambl. 17, and Mr. Butler's note, Co. Lit, 29: 
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SECTION 111. 


L "is notice of the uſe, a that is 
all the effect of the matter; for then he 
is particeps criminis, et dolus et fraus nemini 


3 c 5 - | - (1)Fermor's 
patrocinantur (1), ſince in conſcience he pur- Cafe Rer. 


: chaſed my land or my goods. For the com- 78. b. 
0 mon law, whenever it found a conſideration, * 
10 diſcharged the covin; but Chancery looks | 


further to the corrupt conſcience of the 
party, that will traffic for what in equity 


m1 he knows to belong to another (2). And (La. Ba- 
ge of i Le hs 
Fe in all caſes where the . purchaſer cannot 2 
bb. BY make out a title, but by a deed which leads 
Rey. him to another fact, the purchaſer ſhall not 


be a purchaſer without notice of that fact, 
but ſhall be preſumed cognizant thereof (n); 
for it was craſſa negligentia, . that he Rs 


not after it, and this is in law a notice (3).\ (3)Moer v- 


. „ a 5 B tt, 
80 where in a jointure there was a cove- 2 ch G. 


nant againſt incumbrances, except leaſes, 24% How? 
iVern.I49. 

Ferrars v. Cherry, 2 Vern. 384. Dunch v. Rs I Vern. 319- Draper's Com- 

pany, v. Yardley, 2 Vern. 662. | 


| 
i 
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good, 

as () The general rule is, that whatever is ſufficient to put 
fon N de party upon an inquiry, is good notice in equity. Smith 
f Or v. Low, 1 Atk. 490. Mertins v. Jolliffe, Ambl. 31 3. 
. 2%. >< allo Plumb v. Fluitt, MSS. Ex. 3 Feb. 1791. 


or 


1 
:+ £288 
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or copies determinable on three lives, the ei 
ception of leaſes ut ſupra, gave notice of forme: 
leaſes, and therefore he muſt take notice ofthe 
(4) Tanner covenants contained in them (4). So there n 
v. Florence, . 5 | . . . 
1 Ch. ca. ſufficient notice in law, or an implied notice, WW. 
259- He where the mortgage was excepted in the & 


V. Ld. Bar. . 
nard, Gilb. fendant's conveyance, and therefore the 


3 5 could not be ignorant of the mortgage, and 
ought to have ſeen it, and that would have , 
them to the other deeds, in which, purſued 
from one to the other, the whole cafe muſt har 

| (s) Biſco v, been diſcovered to them (5). And noticed 
| bury, 1 Ch, the marriage has been conſtrued as notice d 
ce. 487. the jointure; becauſe the wife, being unde 
the power of her huſband, could not gi 

proper notice, ſo as to prevent the alienation 

of her intereſt. So if a man purchase 

under a will, by which the truſt is created, 

he muſt, at his peril, take notice of the 

operation and conſtruction of the law upon 

it. And though this be called a notiona 

notice, yet it is ſuch a notice as has 2 

ways been allowed to be good; for ever 

man is preſumed to be conuſant of the lay 

of lhe realm (7), and he ſhall not take advan 

: | tape 


(n) So alſo is every man preſumed to be attenin 


to what paſſes in a ſovereign court of juſtice ; ac, 
therefor 


tage of his own ignorance, but caveat emp- 


þ 6 | _ 
ter (6). | | | 4 * | 
Smith. 1 Vern. 149. 


therefore, a purchaſer pendente lite, even for valuable conſi- 
deration, and without expreſs or otherwiſe implied notice, 
will be bound by the decree. Sorrell v. Carpenter, 2 P. 

Was. 482. Whitſley v. E. of Scarborough, 3 Atk. 392. 
Moor v. Moor, Barnard. 40). Walker v. Smalwood, 
Ambl. 676. But /s pendens being only a general notice of 
an equity to all the world, it cannot affect any particular per- 
ſon with a fraud, unleſs ſuch perſon had alſo expreſs notice 
of the title in diſpute. Mead v. Lord Orrery, 3 Atk. 243. 
The lis pendens mult alſo, in order to bind, be in full proſe- 
| cution. Preſton u. Tubbin, 1 Vern. 286. In general, a 
decree is not conſtructive. notice to perſons not parties to it; 

bit if a perſon not party have expreſs notice of ſuch decree, 
he ſhall be bound by it. Harvey v. Montague, 1 Vera. 57- 


ur. 


Coote v. 
Mammon, 
2 Bro. P. C. 
596. 3 Atk. 
646. 
(2) Le Neve 
v. Le Neve, 
3 Atk. 646. 
(3) Brother- 
ton v. Hatt, 
a Vern. 574. 


A., nor knew any thing of the purchaſe 
till after it was made, yet B. approving of 


(4) Jen- 
nings v. 
Moore, 
2Vern.609. 
T Bro. P. C. 


244. 


that peruſes the title (2), is notice to the 


of B., and then agrees that B. ſhall be the 
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SECTION Iv. 


ND notice of the plaintiff's title to the 
agent or purchaſer for another (1), 
as likewiſe notice to the counſel or attorney 


party himſelf, becauſe a preſumptive notice | 
to the party. So where all the ſecurities 
were tranſacted by the ſame ſerivener (3) 
notice to him is notice to them all; and 
conſequently they that lend laſt muſt come 
laſt, for he was in nature of an agent 
to them all. So where A., having notice 
of an incumbrance, purchaſes in the name 


purchaſer, and he does accordingly pay 
the purchaſe money, without notice of the 
incumbrance ; though B. did not employ 


it afterwards, made A. his agent ab initi, 
and therefore ſhall be affected with the 
notice of A. (4). But though notice to a 
man's counſel is conſtrued as notice to 


himſelf, yet where the counſel comes to 
| have 


It 
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have notice of the title in another affair, 


which it may be he has forgot, when his cli- 
ent comes to adviſe with him in a caſe with 
other circumſtances, that ſhall not be ſuch a 
notice as to bind the party (5) (). 


159 


(5) Preſton 


v. Tubbin, 


x Vern. 286, 287. Lowther v. Carlton 2 Atk. 139. 


(o) The rule laid down in Fitzgerald v. Falconbridge, | 


Fitzgibbon, 207. requires the notice to be in the ſame tran- 
{dion, which rule is diſtinctly recognized by Lord Hard- 
wickein Warwick v. Warwick, 3 Atk. 291. 


SECTION v. 


ASTLY, a truſt is revived by. a re- 

purchaſe of the truſtee, although a 
ine paſſed ; for it being but a conveyance, 
it did not extinguiſh or ſeparate the truſt, 
but transferred both together, and in the 
gift of the land, he gives all the intereſts 
and demands by reaſon of the land. And 
o, where a man wrongfully poſleſſes 


himſelf of my goods, and ſells them 


u a market overt; if he afterwards buys 
| | theſe 
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4 5 theſe goods again, I may ſeize them in hi 
4 (1]Borey x. cuſtody (1) * 

| Ca. 126, 1 Verne 60. 

p | | (5) The decree refetred to in Bovey v. Smith, appeip 


to have been reverſed by the Lord Keeper, 1 Vern. 144; bu 
the reverſal is referable io the implied acquieſcence of the 
ceſtuique truſt. The rule ſtated by our author may there. 
fore be conſidered as in no degree affected by ſuch reverſal; 
and indeed it ſeems to flow from the maxim of law, that no 
man ſhall be allowed to take advantage of his awn wrong; 
Upon the ground of which maxim it has been held, thatif 
a diſſeiſor alien, and a deſcent is caſt, and afterwards the 
diſſeiſor re-acquires the eſtate, the diſſeiſee may re-enter, 
Litt. $ 39. Co. Litt. 242. a. | 


SECTION VI. 


A to the revocation of uſes (9); it is a 
general rule, that things may be avoid 
ed and determined by the ſame ceremonies 


(4) Powers of revocation of uſes of lands art 
very frequent in merely voluntary conveyances, but 
have of late been diſuſed in marriage ſettlemenu. 
= . Doubts having ariſen whether fucks ſettlements are not 
* | | | | fraudulent 
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which yy by livery ought to be avoided 


Sir T. Jones, 94, 95. See Mr. Booth's opinion anne red 
by Mr. Hillyard to 6th ed. Shepherd's Touchſtone: Pow- 
ers of revocation in their creation are to be conſtrued fu 
rourably, and therefore no expreſs or technical words ars 


ſon which denotes an intent to reſerve ſuch power will be 
ſulfctent. See Biſhop of Oxford v. Leighton, 2 Vern. 
176. Lavender, v. Blackltone, 3 Keb. 26. Bur if ſueh 
power bg once executed, that is, the old uſes orer the 
whole eſtate revoked, and new uſes limited, ſuch new uſes 
cannot be revoked without an expreſs reſervation of a power 
for ſuch purpoſe, Hele v. Bond, Pre. Ch. 474. See alſo 
Zouch v. Woolſton, 2 Burt. 1138. 2 Vez. 211. A pow 


% where the uſe is to A. for life, remainder over, with a 
power to revoke the eſtate for life only, this ſeems, fays 
Rolle, to be a good power; Thomſon v. Freſton, 2 Rolle's 
Abe, 262. pl. 1. A power of revocation may be eicher a 


power relating to the land, that is, a power limited to obe 


tht had, hath, or ſhall have an eftate or intereſt in the 
and ; which power is either appendant or in groſs, or 
[imply collateral ; as where the party to whom the power 


es 

id 3 reverſed hath not, nor ever had any eſtate in the land; 
Edvards v. Blater, Hard. 415. Gilb. on Uſes, 147. 

are 143. Sanders on Uſes and Truſts; 288. if e. As to 

but i Uiference of conſtruction of ſuch powers as are coupled 

ns, th an intereſt, and ſuch as are purely collateral, fee next 


tion, 


and acts by which they were raiſed. That 


fraudulent «ithia_ the 27th Eliz. ; Buller v. Waterhouſe, = 


neceſſary to the creating of ſuch powers ; but any expreſ- 


er of reroeation may extend to all the limitations, 6r be 
reftrited to a particular eſtate limited by the conveyance; 


vor. II. WW 
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by entry; : hat Wied paſſes by grant, by 
claim; that which paſſes by way of charge, 
determines in like manner by way of dil. 
charge. And ſo at common law, an uſc 
which was raiſed by a declaration or limi- 
tation, might ceaſe by words of deelaration 


(3) Lord or limitation (1). But an uſe executed by 


acon's 


Readings the ſtatute differs not from a legal eſtate 


on Statute 


of Uſes, and cannot be walved or determined vitb- 


OM out entry. Yet for the neceſſity, where 
the party himſelf is tenant for life, (as in 

the uſual powers of revocation,) by the r. 
vocation the eſtate ceaſes without entry or 

claim ; becauſe he cannot enter upon hin- 

ſelf, and an expreſs act of revocation is 2 

(2) Digger ſtrong as auy claim can be (2). And there 
_— ,r Rep. fore, that which in a conveyance at con- 
mon law is called a condition, by way of 

uſe is called a limitation, or a conditional 
limitation to determine an eſtate of freehold 

(3) Co. Lit. Without entry (3). And by the ſame con- 
b Butlers veyance as the ancient uſes are revoked 
Met) by the ſame conveyance other uſes may be 
612. limited or raiſed ; for fince the ancient uſes 
ceaſe ipſo facto by the revocation, without 

claim or other act, the law will adjucge 3 

| | wy 


G. vl. 9. or EQUITY. 


priority or operation in the deed, though it 
be ſealed and delivered, and takes effect alto- 


conſtruction of law, a revocation and ceaſ: 
ing of the ancient uſes, and then 4 limita- 
tion or raiſing of new; for the law will mar- 
hal ſeveral acts done at the ſame time, that 
all may ſtand (4). But unleſs he reſerves a 
power expreſsly to limit new Oy he can 
ouly revoke (77. 


(r) By which muſt be underſtood, that the old convey- 
ance cannot be charged with new uſes, unleſs a power to 
limit new uſes be reſerved. This propoſition is agreeable 
to the deciſion cf the court of Common Pleas; ſee Anon. 
Str. 584 z but it is in direct oppoſition to the authority 
of Sir Wm. Blackſtone, 2 Com. 339., who ſtates the limi- 


om- tation of new uſes to be incident to the power of revoking ; 
of the old uſes. The learned commentator refers to Co. 
20 Liu. 237. The paſſage on which he relies, is, that if the 
al covenantor who had an eſtate for life revoke the uſes ac- 


cording to his power, he is ſeized again in the fee fi imple 
con- vithout entry or claim. The conſequence of revocation, 
ed, + this ſtated by Lord Coke, is certainly good law; and 


b uw the uſes of the original conveyance are deſtroyed, he 


my of courſe limit new uſes by a new grant. or covenant 
du confideration ; but the doubt is, whether ſuch new 
thou uſes can take effect, as oſes ſpringing out of the original 


dge 1M0n1eyance, Mr. Powell; Who has brought together the 


tilts Upon this point, conceives that they eannor ;z for that 
dhe old uſes, ceaſing by the revocation, and there being no 


M3 5 expreſs 
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gether. And therefore it ſhall be firſt in 


(4) Digge?' 


Caſe, 1 Rep. 
174. Fitz 
william's 


Caſe,6 Rep. | 


32, 34. 
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SECTION VII. 


H ESE powers of revocation were ouly 

allowable in conveyances by way of 
uſe (5), for in a legal conveyance ſuch « 
power would have been repugnant (1). 
And they are a law which a man puts upon 
- himſelf, by virtue of the power which 
every one has of diſpoſing of his own as he 


xpreſs, power to declare ne uſes, the eſtate ont of which 
che old uſes aroſe becomes free from them; for that eſtat 
was only bound by, the uſes limited thereon, with pov! 
of revocation, and the conſideration extended to tha 
uſes only ; and conſequently after revocation it was freed 
ſrom them. Powell on Powers, 279. And the caſed 
Ward v. Lenthal, 1 Siderf. 343, ſeems to bear out 1hi 
Opinion; for in that caſe, the deed limiting new uſes hu. 
ing reſerved a power of revocation, but not a power 10 l. 
mit new uſes, the ſubſequent declaration of new uſes un 
held bad. But the caſes referred to in Colſton v. Gardner, 
2 Ch. Ca. 46. and in Fowler u. North, 3 Keble, 5. an 
certainly, irreconcilable with Mr. Powell's concluſion, and 
our author's e tion, even orgs en above, 


(s) By this and "s — "i "fark ve for 14 
enfeoff B. and his heirs to the uſe of F. and his hei, 
the uſe will be executed at common law, and the pronil 
oi power of revocation by the feoffor would be repugnant 
and void ; Touthſtone 525. 


pleaſes 
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pleaſes ; and therefore they ought to be 
performed in all the incidental eireum- 
ſtances required by the proviſo (2), viz. as 
to ſubſcription, witneſſes or the like; for 
theſe ceremonies were appointed by him 
to prevent fraud and ſurpriſe (2). And 
there can be no revocation in equity (3), 


| where it is not a good revocation at law (), 


_ unleſs 


1855 


(2)Scrope's 
Caſe, 10 
Rep. 144. 


Ki tt Y. ; 
Lea. Hub. 


312. Bath 
and Mon- 
tague's 
Cale, 3 Ch. 
Ca. 55. 65. 
108. Du- 
cheſs of Al- 
bemarle v. 


Bath, 2 Freem. 121. 


(2) Batk v. Montague, 3 Ch. Ca. tos. Pigott v. Penrioe, Comyns' Rep. 


250. Pre. Ch. 471. Zouch v. Woolſton, 2 Burr. 1136. 8 


(!) The uſes may in fayour of the indent be 76> 
voked by conſtruction or implication; ſee Scrope's 


Cafe, 10 Rep, 144. E. of Leiceſter's Caſe, 1 Ventr. 


280. | x 


(% With reſpe& to what ſhall be deemed a good exe- 
cation of ſuch power, it ſeems agreed, that it may be exe+ 
cuted by ſeveral deeds, if the firſt executed do not extin · 
guiſh the power; ſee E. of Leiceſter's Caſe, 1 Ventr. 280. 
It ſeems alſo agreed, that the power of revoking the old 


and limiting new uſes, may be executed at different times 


over different parcels of the eſtate ſubjeded thereto; ſee 
Zouch v. Woolſton, 2 Burr. 1136, in which the caſes 
upon this point are brought together fee alſo Powell on 
Powers, 262. A power of revocation may alſo be execu- 
ted conditionally or pro tanto. "Thorne v. Thorne, 1 Vern. 


141. Perkins v. Walker, 1 Vern. 97. It may alſo be 


executed abſolutely, or with power of revocation, Adams 
v. Adams, Cowp. 651. Ir alſo ſeems agreed, that a 


power 


——— — 


< þ 
2 2 — — . — — — — — — 1 — 
. ͤ . — — —. —— — — — — —U — — — 
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unleſs there be a clear intention of the 
party to revoke, which he was prevented 
| carrying into execution purſuant to the pow. 
(4) Bath v. er, by fraud or accident (4). But there is a 


Montagu, 8 = 
3 Ch. Ca. difference betwixt a power reſerved to 2 
1708. ſtranger, and to the owner himſelf. For a 


power to alter or charge the eſtate of ano. 

ther ſhall be conſtrued ſtrictly, and ſhall 

never be extended beyond the letter and 

| intention of the parties ; becauſe it is to 

(5) 8aylev. affect the eſtate of a third perſon (5). But 

Ventr. 350. a power over a man's own eſtate is parcel 

E. of Lei- of the old. dominion reſerved to him, and 

Caſe, 7 for the benefit of the party himſelf, and 
entr. 279. | 

voluntary, and therefore ſhall be expound- 

ed favourably, many eſtates depending up- 

(4) Sayle v. on ſuch powers, (6). Alſo a power re- 

| Freeland, ſerved to himſelf, who has a preſent eſtate, 


. - — — — — : p 7 —— IS 
q — * — 2 > — = then 8 — _ — ä — N . — 
r I) . ES En. 4 _ SISSY 2 om * &: 8 8 rr — 1 r 
. * g N — = — oeikew —— e <<", 0 2 Ry — — — — . — ̃ — — 94 
. 2 — . =D Dn. ne ee S . —B CAT” 5 ; 
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eee . 


9 
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6 2 . . 

— IS 
CET ——— 
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+ 1 — 25 wot © 
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2 Veatr. | 

| 2 Fitz. or ſhall have by the ceaſing of the uſes, 
L. Falcon- favours of an intereſt, and may be extin- | 
ridge, a * A. a | { | ( 
Fitzgib. . guiſhed by a feoffment of the land, or re- 


leaſe to him that has the freehold ; for he 
who raiſes and limits the uſe, ſhall be ſup- 


power .to leaſe the premiſes is incidental to the power to 
revoke the uſes; Goodtight v. Cater, Dougl. 467, 468. 
I cannot conclude this note, without recommending the 
reader to conſuſt Mr. Powell's Eſſay on the Law of Pov. 
ers, Which brings together the various nice and abſtruſe 
learning which belongs to this ſubject. N 5 | 


poſe] 


an er, 1 


poſed the donor (7); but a power to a ſtran- (5) Digges' 


Caſe, I Rep. 
| ger (8) is merely collateral (x). e 
| () Digges' 
Cale, 1 Rep. 174. Willis v. Shorral, I Atk. 474. 
| 
(x) If the power be ſimply collateral, the fine or ſeoffment 
; of him who created it will not extinguiſh it. GiJb. Uſes, 
; 144 Willis v. Shorral, 1 Ark: 474-. Neither will a re:. 
? leaſe by him to the owner of the freehold. Digges' Caſe, 1 
| Rep. 174, Nor can he, in executing it, reſerve to himſelf a 
] power of revocation. Wall v. « Thurborne, i Vern. 355. 
0 — —— 
| "TE OF O08 TRE 


N caſe of merger of terms, the diverſity 

formerly taken (x) was this, If a man e 
has the ſame intereſt, and abſolute domi- tern, 260 
nion and property in the whole inherit- | 


ance ()), as he has in the term, or power 


00 ) The general rule is, that where there is no legal eſtate 
landing out, but only an equitable charge, and the inheritance ' 


| comes io the perſon entitled to the charge, the charge ſhall 

if merge; but the eſtate of inheritance muſt be an eſtate in 

0 ſee ſimple, and not merely an eſtate tail. Dake of Chandos 

- v. Talbot, 2 P. Wms. 604. Cheſter v. Willes, Ambl. 
24. With reſyect to mergers of charges by the particular 

to tenant paying them off, it ſeems that a tenan: for life, diſ- 

$. charging an incumbrance, ſhall not be preſumed 40 have in- 

he tended to benefit the inheritance ; but that a tenant in tail, 


Uſcharging an incumbrance, ſhall be preſumed fo to intend 
but the preſumption. in either caſe may be repelled. See 
je v. Morgan, 1 Bro. Ch. Rep. 206. | 


iſe 


for 4 


5 ; 


OY « SDS —y ä — 8 2 ET - > — — X , 
= . = —_— 7 
_ - * * * - — 
«> x : a 4 


(2) Cham- 
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berlain v. 
Ewer, 2 


Bulſt. 11. 


1 Brownl. 
134. Deigh- 
ton v Gren- 
vil, omber- 
bach, 81. 
E. of Bed - 
ford v. Ruſ- 
ſell, Poph. 
3 Plunkett 
v. Holmes, 


Gibbs, 2 


Freem. 233. 


Powell v. 


Morgan, 2 
Vern. 90. 
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for raiſing money out of the inheritance, there 
it muſt merge; for a man cannot have a poye; 
to raiſe money merely for my benefit out of 
that which is mine. But if there be any differ. 


ence in the two intereſts (2), or any other per. 


ſon intermediate (2), then there can be 10 
merger ; for if there be any merger in dhe 
firſt caſe, it will change the intent of the con- 


'veyance ; and in the other caſe, there being 


an intermediate eſtate, there is no merger at 
law, no more 1s there in a court of equity in 


the caſe of a truſt. But it has been ſince 


held (3), that where the inheritance de. 
ſcended to the daughter, as heir, who wp 


; alfo entitled to the truſt of the term for her 


portion, fo that ſhe had the ſame dominion 
over both, yet there could be no merger of 
the term ; for that was lodged in truſtees, 
and ſo. nat merged at law, nor conſequent 
in equity. For where an infant has tuo 
rights in her, this court, which is to take 


care of infants, will always preſerve that 


right which is moſt beneficial for the in | 
fant. And ip this caſe it was for the 


(s) As if one intereſt be in awuter draft, and the other not. 


Co. Liit. 336. b. 4 Leon. 49. Cave d. Afton, 1 Salt, 


326. Platt w. Heap, Cro. Jac. 275. dee 1 15 Viner's 
Abndgment, Merger, A. 2. p. 362. 


intereſt 
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intereſt and advantage of the infant, that 
the portion ſhould be looked upon as a con- 
tinuing and ſubſiſting charge, and not fink 
into the inheritance ; becauſe it might have 
heen a means to have preferred her in mar- 
nage during her infancy, before ſhe was ca- 
pable of making a ſettlement of her real 


teen (4), ſhe was capable of diſpoſing by will 
(of her perſonal eſtate, either for payment 
of debts, or in rb amongſt her rela- 
tions (a). 


{a) In the caſe of Thomas v. Keymiſh referred to, as 
alſo in the caſe of the D. of Chandos v. Talbot, 2 P. Wms. 
604. Powell v. Morgan, 2 Vern. go, the daughter had 
by will diſpoſed of the money with which the eſtate was 
charged, which, furniſhing diſtinct evidence of her intention 
io keep the term feparate from the inheritance, brings it 
tly vithin the diſtin tion ſtated by Lord Hardwicke z that when 
10 the owner of the fee in which the charge would otherwiſe 


ke merge, wanifeſts his intent that the charge fhould ſubſiſt, 


is intept, if clear, fhall prevail. Chefter v. Willes, 
Ambl. 246; ſee atfo Lord Compton v. Oxenden, 4 Bro. 


1De Ch, Rep. 397. Por mergers are odjons in equity, and 
the derer allowed voleſs for Special reaſopsg. Philips u. Phi- 

ls, 4 P, Wos. 44. With reſpect io the doQtrioe of Mar- 
hal ker, a4 applied io cqyybold eſlates for life ar . tail. 
"B'Y ke 13 Vin. Ab. I. Merger. | 


eſtate; and likewiſe when of the age of ſeven- 


(4) Biſhop 


v. Sharpe, 
a Vern. 4 
Hyde v. 
Hyde, Pre. 
Ch. 316. 
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Serien 1. 


T pm: that we treat of the office and 
duty of the truſtee, and how far his power 
extends. And here regularly, no act of the 
_ truſtee ſhall prejudice the ceſtuique truſt (a); 
| os but 


(a) This propoſition, that no act of the truſtee ſh;l 


prejudice the ceſtuique truſt, demands attention; | ſkull 
therefore conſider the ſeveral modes by which prejudice 
might be induced by acts of the truſtee, unleſs courts of 
equity interpoſed their protective juriſdiction in favour of 
the ceſtuique truſt ; and endeavour to point out to what ex: 
tent courts of equity have interpoſed, The legal eſlat 
being in the truſtee, he might prejudice his ceſtuique truf, 
by aliening, by incumbering, by altering, or by forfeiting 
che cſtate, or by refuſing to accept the truſt, 


With reſpe& to his power to prejudice his ceſ 
tuique truſt by alienation, the ſingle caſe in which 
his alienation of the eſtate can bind the ceſtui 
que truſt is, where being in poſſeſſion of the el 
tate, he eonveys it for a valuable conſideration, and 
without notice; in which caſe the purchaſer will be ei 


titled . the eſtate againſt the e truſt, Pye 
v. Gorge, 
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but the truſtee muſt, eſpecially in equity, 


ſeems 


andey, Barnard. 303. Watſon v. Corbett, Rep. Temp. 
inch, 411. As to incumbrances, it ſeems agreed that 
ortpagees for valuable conſideration, and without notice 
the truſt, are to be conſidered as purchaſers, a mortgage 


tors, who have only a general lien, they are not in equity 
loved to hold againſt the ceſtuique truſt, Finch v. Earl 
f Winchelſea, 1 P. Wmg. 278. Medley v. Martin, 
inch's Rep. 63- | | 


[a truſt eſtate, it may be material to diſtinguiſh thoſe caſey 
which the ceſtuique truſt is /u? juris, from thoſe in which 
is not ſui juries, In thoſe cafes in which the ceſtuique 
tis ſui juris, I take it to be clear that the truſtee cannot 
unge the nature of the eſtate; as by converting money 
to land, or land into money, at leaſt, ſo as to bind and 
clude the ceſtuique truſt from remedy againſt the truſtee 


not ſut juris, it is very frequently neceſſary to the in- 
ſts of ſuch a ceſtuique truſt, that the truſtee ſhould be 


ſes is, whether the intereſt of the ceſtuique truſt required 
Wt converſion, For the diſtiactions upon this point, ſee 


ich rol. p. 54, and 82; and Maſon v. Day, Pre. Ch. 319. 
y ron v. Shore, 1 Atk. 480. Witter v. Witter, 3 P. 
* ms. 100, 101. Rock v. Warth, 1 Vez 460. Oxen- 
a | | 


261, 
With 


make good the truſt (O). And the law 


Gorge, p. Wms. 128. 1 Bro. P. C. 359 Vernon v. 


ing a ſpecific lien; but, as to ſpecialty or judgment cre- 


In conſidering the power of a truſtee to change the nature 


onally, But in thoſe caſes in which the ceſtuique truſt 


ned with ſuch a power; and the true criterion in ſuch _ 


* LordCompton, 4 Bro. Ch. Rep. 23 i. 2 Vez Jun. 
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for if the truſtee of a legacy dies before th 


| feiture incurred by the ceſtuique truſt in caſes of tre 
and in caſes of felony, there is none as to the truſtee ; fir 


Ia Wikes' Caſe, Lane 54, it was held that the cron 


Uſes, pl. 4, ina note; and the general reaſon aſignedi 


rity is, however, ſuppoſed to be ſhaken by the did d 
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ſeems to be the ſame of the act of Gol; 


teſtator 


With reſpe& to acts of the truſtee which work a fx. 
feiture of the eſtate, I ſhall blend the doctrine of forfeit 
which is an eſcheat pro delecto tenentis, with that of eſchey 
ob deſeFum tenentis ; eonceiving that though there mayk 
diſtinctions as to theſe points between the effect of (x 


that the legal eſtate being in him, it is forfeited by hy 
treaſon or felony, and alſo eſcheats pro deſectu tmenti; 
but whether the forfeiture be ſubject to the truſt, is a poit 
upon which a difference of opinion ſeems to have prevail 
1 am aware that Chief Baron Comyns, in his valuh 
Digeſt, title Forfeiture, B. 1. ſtates, That © a man dog 
not for high treaſon forfeit lands which he holds az inf 
tee.” But this opinion cannot be reconciled with tek 
caſes in which the only queſtion has been, Whether le 
legal eſtate being by the forfeiture veſted in the cron, 
the crown was not bound to execute the truſt in equity: 


was not ſo bound; ſo alſo, in Jenkins 190, Ca. 9 
Hard. 466, B. Feoffment al. Uſes, pl. 31. Viner's A 


that the king cannot be a truſtee, This ſeries of aut 


Lord Bridgeman, in Geary v. Bearcroft, Carter 67 ; 1 
Trevor, maſter of the rolls, in Eales v. Englais 
Pre. Ch. 202; and as theſe dida weighed with Lunt 
Mansfield in the much celebrated caſe of Burge\s ' 
Wheate, 1 Bla. Rep. 123, notwithſtanding the d 
ſervations vpon them by the maſter of the rolls, » 

5 Thom 


cb. vn. 81. OF EQUITY. 1 


| W:ctator, this ſhall not prejudice the le- 

gate (1). So if . of land die with- 22 

5 out Pre Ch. 
200. See 


alſo, Oke v. Heath, 1 Vez, 135. 


Thomas Care, it may be material to remark, chat in 


ute, | 
ben Lord Bridgeman's own nranufcript notes of his judg- 
eas, whilſt chief juſtice of the common pleas, com- 
for. A poitions far exceeding Catter's account of them in capl- 


caſneſs, depth, and correctneſs, more particularly in the 
aſe of Geary v. Bearcroft, there is not an iota which im- 
ports zn opinion, that upon eſcheat the lord comes in 
beet to any truſt. I am indebted for this obſervation 
wthe libetal communication of Mr. Hargrave; * is in 
poſſeſion of the above manuſeript. | 
And with reſpe& to what is reported to have been 
fated by Trevor, maſter of the rolls, it may be ſafh- 
cien to remark, that it was ati obifer didum. As to 
the refufat of a truſtee to accept the truſt, a court of 
equity will in ſuch caſes interpoſe, and either appoint new 
uuſtees, Qu take upon itſelf the execution of the truſt, = 


(5) Lord Hobart is ſtated to have been of opinion, | 
that an action at law might be maintained againſt the KY if 
tales for dreach of truſt ; ſee r Eq. Ca. Ab. 384. in note + 1 
but this opinion is inconſiſtent with Lord Hardwicke's 
definition of a truſt, which is, that it is ſuch a confi- 
tence between parties, that no action at law will lie, 
but is merely a caſe for the conſideration of courts of 
thuty. Sturt . Melliſl,, 2 Ark. 612. Fhat the 
taſte is liable in equity for a breach of rruſt, was e- 
preſsly determined in Vernon v. Vandrey, Barnard, 
103; but it is material to obſerye, that even in equity 
tbe ceſtuique truſt is conſidered but as a fimple contract 

| creditor 
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(4) Conway 
v. Shump- 
ton, 19 Jan. 
1711, 21 
Vin. Ab. 
$12. 

(5) Earl of 
Cheſterfield 
v. Lady 
Cromwell, 
1 Eq. Ca 
Ab. 287. 


conveyed to A. in truſt for payment of 


with the mortgagee to turn intereſt into 
principal; this agreement of the truſtee ſhal 
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out heir, though the: lord by eſcheat wil 
have the land at law: Yet it ſhall be ſubjeq 
to the truſt in equity (2). So if 4. pus 
out 100. at intereſt, in the name of 2, 
who after becomes a felo de ſe; 4. may he 
relieved againſt the king upon this truſt i 
equity, upon the ſtatute of 33 H. 8. wp. 
39 (3). Yet if an equity of redemption i 


debts, and the ſurplus to B., and A. agrees 


bind B. though he was no party to it (4), 
And ſo an infant ſhall be bound in ſuch 
caſe by the act of his truſtee or guardian (5); 
for we muſt diſtinguiſh betwixt importunat 
gain, as if the account were ſtated every 
fix months, on purpoſe to load it: and 
where the intereſt is run up to a bulky 
ſum; for here intereſt ought to be allowed 
for delay and forbearance, as well as in any 
other caſe whatſoever. 


creditor in feſpect of ſuch breach of truſt, Vernon v 
Vawdrey, 2 Alk. 119, unleſs the truſtee has acknow- 
ledged the debt to the trult eſtate under hand aod fell. 
Gifford v. Manley, Forreſt. 109. | 


c. vil. S2. or EQUITY. 175 


SECTION II. 


UT it ſeems a certain rule, that what a 
truſtee, or any other, is compellable to 

by ſuit, he may do without ſuit 005 as to 
Join 


(e) It ſeems ſcarcely neceſſary to obſerve, that conſi- 
derable caution is requiſite in the application of this 
rule; when a truſtee does any act upon the notion 
that he would be compellable to do it by ſuit, he takes 
upon himſelf to decide what would be the decree of the 
court ; and in ſuch caſe he has no reaſon to complain, if 
made ſubject to any loſs which his ceſtuique truſt may 
hare ſuſtained from his having miſapprehended the law 
of the court, But it may happen that a truſtce may 
be correct in his apprehenſion of the law of the court, 
ind yet not be juſtified in taking upon himſelf to pro- 
fred upon it without the ſanction of the court; as 
where a grandfather having bequeathed the reſidue of 
bis perſonal eſtate to his grandchildren at tweaty-one, 
and directed the truſtees to apply the produce in the 
mean time for the maintenance of ſuch grandchildren, 
and the father was one of the truſtees, who being 
known to the other truſtees not to be of ability to 
maintain his children, one of the truſtees expended 
4201. in their maintenance, previous' to any report as to 
the ability of the parent to maintain them; which dif- 
vrſement Lord C. Thurlow refuſed to allow. An- 
eus v. Partington, 3 Bro. Ch. Rep. 60. Yet in ſuch 
ale, bad the father been found not to be of ability ro 


maintain 
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(1) Bow- 
ater v. 


Elly, 2 


Vern. 344. 


heing a daughter, upon giving ſecurity fir 


ſidered as a caſe of great hardſhip ; I cannot however bring 
mylelf to think, but that the deciſion is neceſſary to 


had applied the produce of the fund in. the manner di- 


Which caſe, ſuch allowance ſeems to have been dire&cd 
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join with ceſtuique truſt in tail in a feof. 
ment (1); for they are truſtees merely tg 
preſerve his eſtate. So there being a re. 
mainder over in truſt to raiſe portions for 
daughters, if there were no iſſue, and there 


the daughter's portion, the truſtees ſhall be 


maintain his children prior to any application of the in 
tereſt for ſuch purpoſe, ſuch application would, a dt 
coliſe, have been directed; but the truſtee having taken 
upon himſelf to judge of the parent's ſufficiency i in ſuch 
particular, was conſidered to have no right to an l. 
lowance, which the court would not have decreed 
without the previous inquiry, though he had drawn 4 
corte& concluſion as to what would have been there- 
falt of ſuch inquiry. I am aware that this caſe is cov- 


fecure to infants the full benefit of that protective in- 
terpoſition which courts of equity are bound to afford 
them. The reſpectable character of the truſtee wio 


tected by the will, however it may diſpoſe one io ln 
ment the effect, ought not be allowed to influence the 
giſcuſnon, nor to control the application of the ge 
Acral rule. But ſee Aſpinal v. Aſpinal, 1786; it 


in the event of the father appearing not of ability 10 
maittain his child: See allo Franklin v. Green, Vert, 

137, in which the truſtee was allowed-an apprentice fee 
: But ſee Smet v. Martin, Bunbury 136, contra. 


© compelled 


Ch, VII. 5 2. OF EQUITY. 
compelled to join in the recovery (2). So 
truſtees in a marriage-ſettlement for pre- 


no iſſue,) may be decreed to join in a ſale (a), 
the ſettlement being only of an equity of re- 
demption, and the wife conſenting to the 
fale (3). But the huſband and wife being 
married twelve years, and having no iſſue, 


(4) There are ſeveral other caſes in which the court has 


{roying contingent remainders, as in Baſſet v. Clapham, 1 
b. Wms. 358, where the ſettlement was voluntary, and the 
bil was by creditors; ſo in Winnington v. Foley, 1 P. 
Wms. 536, where the new uſes to be limited upon the're- 
covery were more beneficial to the family than the exiſting 
limitations. But, in the exerciſe of this diſcretion, the 
court proceeds with great circumſpection; and therefore 

it the tendency of deſtroying the remainders be prejudicial 
o the family, the court will not dire the truſtees 10 join, 
unleſs in the aforementioned caſes. Townſend v. Law- 


(i. os, 2 P. Wms. 379. Symance v. Tattam, 1 Atk. 613. 
1 Woodhouſe v. Hoſkins, 3 Atk. 22. Barnard v. Large, 
th | Bro, Ch. Rep. 534. But though the court will in ſome 
2 caſes refuſe to direct the truſtees to join, it will not in all 
1 ſuch caſes puniſh the truſtee if he actually concur in barring 
edel the contingent remainders. See Woodhouſe v. Hoſkins, 
yy. 0 3 tk. 22. As where, upon a ſubſequent remainder to the 
Ven, e heits, a collateral relation only was affected by it. 
e ee bing v. Pigott, 1 is Ca. Ab. 385. 


Vol. IL 


the 


ſerving contingent remainders, (chere being 


xerciſed its diſcretion, by directing truſtees to join in de- 
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(2) Frewin 
v. Charlton, 
1 Eq. Ca. 
Ab. 386. 


CITE —— 


(3) Platt v. 


Sprigg, 2 
Vern. 303. 
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the court will not force the truſtees to join 
in a ſale, though for payment of their debts; 
for that people have been married near twen. 
ty years without iflue, and after have had 

(% Davis v. Children (4). And if truſtees appointed to 

RS gi. Preſerve contingent remainders, join in: 
conveyance to deſtroy the remainders before 

a ſon is born, this is a plain breach of truſt; 
and whoever claims under this conveyance 
having notice of the truſt, or by a voluntary 
ſettlement, ſhall be liable to make good the 

(5) Manſel eſtates (5). | 


v. Manſel, | | 
2 P. Wms. 684. Forreſt. 259. Pye v. Gorge, 1 P. Wms. 128. I Bro. P. Ca. 3 


SE C TION III. 

S to the allowances to be made to tht 

. truſtee, regularly (e) he is to hat 
nothing for his own labour and pain 
| thougb 


ce But though a truſtee is not in general entitid 
to an allowance for his trouble, quere, Whether de 
may not, prior to his acceptance of the truſt, [tipuil 
for an allowance? See Gould v. Fleetwood, Mit 
| | 173 


Ch; vii. 6 * OF EQUITY. | 
ſhip (1). But if a truſtee, ſued concerning the 
truſt in Chancery, obtain a diſmiſhon, and 


real coſts; and after a bill is brought by ceſ- 


burſements, he ſhall be allowed his true and 
neceſſary coſts in the former fuit, and not be 


ing only is given gratis, it is plain, that all 
439 
ought to be repaid (3). And although, 
where a mortgagee or truſtee manage the 


1732, ſtated in a note 3 P. Wms. p. 250, and Ayliffe V. 


0 ſuch an agreement between mortgagor and | 
ee French v. Baron, 2 Atk. 120. | | 
o the „ 
(f) If a a has not Wille the rule is ta allow 


have 

Am im his coſts, Perrott v. Treby, Pre. Ch. 25 4. But if he 
1 $ miſbehaved, the court will not make him ſuch allow- 
og ice, Trix v. Quarterly, MSS. 16th July 1786. And, 


ey, If in a conteſted caſe, the court would not charge 2 
lee with the coſts of a ſuit which his miſconduct had 
«lioned ; See Perrott v. Treby, Pre. Ch. 254. 


N 2 | eſtate 


ther de 


have coſts paid him (Y, as in courſe; but the 
coſts allowed him, and taxed, are ſhort of his 


tuique truſt, to have an account of his diſ- 
concluded, &c. (2). And the law is the 
ſame of a mortgagee ; for ſince the keep- 


the expences laid out upon the charge 
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though ſome have thought this a great hard- 


(x) How v. 
Godfrey, 
Rep. Temp. 
Finch 
361.Palmer 
v. Jones, 
1Vern. 144. 
Robinſon v. 
Pett, 3 P. 
Wms. 250. 
Seattergoed 
v. Harriſon, 
Moſely, 
128. 130. 
(2) Amand 
v. Brad- 
burne, 2 


(5) See He- | 


therſell v. 
Hales, 2Ch. 
Rep. 83- 


Ramſden v. Langley, 2 Vern. 536. 


Murrey, 2 Atk. 60. That the court would not give effect 
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eſtate themſelves, there is no allowance u 
be made them for their care and pains ; ye 
if they employ a ſkilful bailiff (g), and güte 
him 20/. per annum, that muſt be alloyed, 
for a man is not bound to be his om 
(4) Boni- bailiff (4). 


thorn v. 
Hockmore, 1 Vern. 316. Godfrey v. Watſon, 3 Ak. 518. 


(8 Though a — may appoint a bailif, it Gem I 

is reſponſible for his ſufficiency, unleſs the will ot deed en 

ating the truſt empower the appointment; in which ck, 

the truſtee is only bound to ſee that his agent be a proper ui 

ſolvent perſon at the time of appointment. Sutton the My- 
ſhal's Caſe, 12 Mod. 560. 


of 

ce. 

lia 

my 

SECTION IV. ent 

| 8 tor 

OR will the court ever charge a tr: 

tec with imaginary values, but bl 

ſhall be charged as a bailiff only. And a P 

though very ſupine negligence might i. 

deed in ſome caſes charge a truſtee vi b.. 

5 N more than he had received, yet the pb O. 
Nan muſt then be very ſtrong (1). 80 2 u A 
. tee for a charity is no otherwiſe or ſunt * 
3. chargeable, than another truſtee is, u e 
nap for fo much as he receives (2). 80 :. 


Vern. 44. ; ; mortgage 


ch. VII. 9 4. OF EQUITY. 
mortgagee ſhall only account for what he 
aftually did make, or might have done (3), 
had it not been for his wilful default (+): 
And if a truſtee is robbed of the money he 
received, he ſhall be allowed it on actount; 
the robbery being proved, although the 
ſum is only proved by his own oath, = 
he was to keep it but as his own (4). 
in caſe of a factor; for he cannot —— 
have other proof (5). And ſo it ſeems of 


Ti = 3 


h) The rule here ſtarted appears to be the reſult of the 
caſes upon the point; and what will amount to that degree 
of default which will charge a mortgagee beyond his re- 
ceipts, muſt neceſſarily depend upon a variety of circum- 
lances, not eaſily capable of enumeration. The more pro- 


emers upon the eſtate, and thereby keeps the other credi- 

Jos out, and yet allows the mortgagor to receive the 
rents and profits; in which caſe, he ſhall be charged 
vith all the profits he might have received from the time 
he had notice of the ſubſequent incumbrances. Coppring 
v. Cooke, i Verti, 270. Bentham v. Haincourt, Pre, 
ch zo. Maddox v. Wren, 2 Ch. Rep. 109. See alfo 
Duke of Buckingham v. Sir Robert Gayer, 1 Vern. 258. 
Chapman . Tanner, 1 Vern. 267. So if the mortgagee 
i poſſeſhon, without aſſent of the mortgagor, aſſign his 
mortgage to an inſolvent perſon, he ſhall anſwer for the 
poſts received both before and after the aſſignment, 
wough afligned for his own debt. 1 Eq. Ca. Ab. 
128, 6. 3. R 


an 


ist 


(3) Anon. 
1 Vern. 45. 
Chamber- 
lain v. 
Chamber- 
lain, i Ch. 
Ca. 258. 


(4) Morley 
v. Morley, 
2 Ch. Ca 2. 
(F) Co. Litt, 
89. a. South- 


| OG 4 Rep. 84. a. 


ninent inſtances of ſuch default are where the mortgagee 
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an executor. Nor is this without a good 
foundation in reaſon; for the contract i 
not for the truſtees, but the party's o 
advantage, and it was his fault to chooſe 
ſuch a one. And the interruption of ad; 
of friendſhip do not oblige to reſtitution (i, 
But otherwiſe of a carrier, for he hath hi 
hire, and thereby implicitly undertakes the 
ſafe OO of the goods committed to 
(6)Co.Litt. him (6). 


89a. South- w 
cote's Caſe, 4 Rep. 83. 

| | 01 

(i) By the civil law, ſeveral diſtinctions appear to har: I 

prevailed upon this point. In contrafibus interdum dilun fa 

ſolum, interdum et culpam preflamus : Dolum, in depofito nan fad 

guia nulla utilitas eus verſatur apud quem deponitur merit 2 

dolus preflatur ſolus niſi forte et merces accęſſit: tunc enim (u = 

eft et conflitutum) etiam culpa exhibetur ; aut fi hoc ab initi cor 

conwenit, utet culpam et periculum præſtet is penes quem depont- * 


tur. Sed ubi utriuſque utilitas veritur ut in empto (ut) in l. 
eato (ut) in dote (ut) in pignore (ut) in ſacietate et dulus et cla 
præſlatur. Dig. lib. 13. ti. 6. 5, 2. A further diſtindtio 
alſo prevailed in the civil law upon this point. Commodatin 
autem plerumque ſolam utilitatem continet ejus, cui commodatur; 
et ideo werior gt Juinti Mutii ſententia, exiſtimanlit, 4 
culpam præſtandam et diligentiam. Dig. ubi ſupra, 
With reſpect to the diſtinctions upon this point allowed 
by the law of England, they are ſtated in the great caſed! 
Coggs v. Bernard, 2 Lord Raym. 909. In which cal, 
Lord Holt, C. J. obſerves, that there are ſix ſorts of ba 
ments, 1ſt, A bare naked bailment of goods delirere 


by one man to another, to keep for the uſe of the bail; 
| which 


Ch, VII. 64 Or EQUITY. 


which he calls a depgſitum. 2dly, Where goods or chattels 
hat are uſeful ate lent to a friend gratis, to be uſed by him; 
and this is called commodatum, becauſe the thing is to be re- 
ſtored in ſpecie. 3dly, Where goods are left with the bailee, 
to be uſed by him for hire; which is called /ocatio & con- 
dufio, athly, When goods or chattels are delivered to 


other as a pawn, to be a ſecurity to him for money bor- 
rowed ; which is called a pledge. g5thly, When goods or 


chattels are delivered to be carried, or ſomething to be done 
about them for a reward to be paid to the bailee. 6thly, 
When there is a delivery of goods or chattels to fomebody 
whois to carry them, or to do ſomething about them gratis. - 


To thoſe who have already peruſed the admirable eſſay 
on the Law of Bailments, by. Sir William Jones, this ſub- 
ect, and the diſtin tions which belong to it, cannot but be 
familiar; to the reader who has not yet derived the ſatis- 
faction which that eſſay will communicate, to every mind 
poſſeſſed of good taſte and nice diſcrimination, I beg to re- 
commend that work, as illuſtrative of a truth too frequently 
conteſted, that the exertion and diſplay of the moſt brilliant 


alents are not inconſiſtent with the ſevereſt and apparently 


ea inzereſting inveſtigation of the law of England. 


{ 
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$ECTION v. 


Dur where they are more than one, there 


is a difference between truftees and ex: 
ecutors, For truſtees have all equal power, 
intereſt, and authority; and cannot act ſepa- 
rately, as executors may, but muſt join, both 
in conveyances and recetpts; for one cannot 
ſell without the other, or defire to - receie 
more of the confideration money, or to be 


more a truftee than his partner. And there. 


fore it is againſt natural juſtice to charge them 
for each other's receipts, unleſs in caſe of 
neceſfity, where they ſo join in a receipt 
as not to be diftinguiſhed what has been 
received by one, and what by the other, 
there, from their own negle& or de- 
fault (#), both ſhall be charged with thc 


whole 


( ) So where one truſtee, having received the truſt m0 
ney, hand it over to his companion, he ſhall be charged 


for where, by any act or by any agreement of a trullet 


money gets into the hands of his companion, whether 
a truſtee or co-executor, they ſhall both be anluer- 
able. Sadler v. Hobbs, 2 Bro. Ch. Rep. 116. k. 
ble v. Thompſon, 3 Bro. Ch. Rep. 112. ; but ſee At- 

iotney. 


Cb. VII. 5 5. 


OF EQUITY. 


whole (1)- 
money with mine, by rendering my pro- 
perty uncertain, he loſes his own. But 
executors have each an abſolute power 
over the whole, and therefore if they 
join (1) they truſt one another (2), er fic 
diverſity. Yet a difference has been taken 

in 


Atk. 584. Ex parte Belchier, 


As if a man ſhould blend his 
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(1) Fellowes 
v. Owen. 2 
Vern. 504. 
515. 1 Po 

Wms. 81. 

Murrell v. 
Cox,2 Vern. 
570, Town- 


ly v. Sher- 


born, 
Bridgem. 
38. Cro. 
Car. 31a. 
Leigh v. 
Barry. 3 
Ambl. 218. 


2) Churchill v. Lady Hobſon, 1 P. Wms. 241. » Salk. 318. Aplyn v. 


Brewer, Pre. Ch. 173. 
Ambl. 219. Scourficld v. Howes, 3 Bro. Rep. 90. 


torney. General v. Randall, 21 Vin. Ab. 534. pk. 9.; fo if 
2 truſtee be privy to the embezzlement of the truſt fund 
by his companion, he ſhall be charged with the amount. 
Boardman v. Moſmany 1 Bro. Ch. Rep. 68. It may be 
material to obſerve, that the principle of the diſtinction 
between executors and truſtees, extending to the aſſignees 
of a bankrupt, it has been held, that the ſurviving aſſignee 
of a bankrupt is not chargeable for money received by his 
companion, though he join in the receipt, . and although 
they agree, that the money from time to time received by 
them ſhould be placed in the hands of a banker for ſafe 
cultody. Fx parte Singleton, Aug. 10. 1791, ſtated in a 
note by Mr. Cox, 1 P. W. 84. 


(!) So if they agree that cach of them ſhall have the 
management of a particular part of the eſtate, each ſhall 
be liable for the whole. Gill v. Attorney-General, Hard. 


31g. With reſpe& to the general propoſition, it may be 


conſdered as conſiderably broken in upon, by Lord Nor- 
ltnoton's Judgmeng i is Weſtley v. Clarke, 25 June 1759; 
but 


Duke's Charitable Uſes, 66. Ex parte Belchier, 
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in the caſe of executors, as to creditors, and 
as to legatees (m). | 


but it is obſervable, that the determination in that caſe ha; 


been doubted ; ſee Sadler v. Hobbs; but ſee alſo Scour. 


| field v. Howes, 3 Bro. Ch. Rep. 90. It is however fur. 


ther obſervable that the caſe of Weſtley w. Clarke involved 


many circumſtances, the particularities of which might be 


allowed to weigh without violence to the general rule. 


( in) This diſtinction was treated by Lord Thurloy, 


Chancellor, in Sadler v. Hobbs, as a very odd diſtinction, 


(1) Co. Litt. 
173. a. 


it ſeems however to have been taken and allowed in the 
caſe of Gibbs v. Herring, Pre. Ch. 49. 


SECTION VI. 


A ND in an action of account, there muſt 
be either a privity in deed by the con- 
ſent of the party, (as where he is his bailif 
or receiver, for againſt a wrong-doer an ac- 
count will not lie,) or a privity in law & 


proviſione legis (n), as againſt a guardian (If 


And 


() At common law, though an action of account 
could be maintained againſt a bailiff, receiver, or guardian, 


or 


G. vll. 8 6. 


And at law, if the defendant is charged as 
hailiff of goods ad merchandixund, he ſhall 
anſwer for the increaſe, and be puniſhed 
for the negligence (o), and have his expences 

| | | and 


or EQUITY.: 


or in favour of trade between merchants, yet it could not 


be maintained by or againſt their repreſentatives ; Co. Litt. 
go. b The St. 13 Ed. 3, c. 23, therefore gave it to the 
executors of merchants ; the 25 Ed. 3. c. 5. extended it 
to the executors of executors; and 31 Ed. 3. c. 11. to 
adminiſtrators; and now by 3 & 4 Ann. c. 16. it may be 
brought againſt executors and adminiſtrators of every 
guardian, bailiff, and receiver, and by one joint-tenant, 
tenant in common, his executors and adminiſtrators, againſt 
the other as bailiff, for receiving more than his ſhare, and 
zgainſt their executors and adminiſtrators. See Buller's 
| Ni. Pri, 127. 6th ed. But though an action of account 
could not at common law have been maintained againſt 


the repreſentatives of bailiffs, receivers, or guardians, yet 


a bill in equity for an account might be ſuſtained ; and 
ſuch appears to have been the uſual remedy, prior to the 
above remedial ſtatutes, See 1 Eq. Ca. Ab. 5. note (n); 
and it is (till conſidered as the moſt ready and effectual 
way to ſettle complicated accounts, a diſcovery may 
thereby be had on the defendant's oath, without relying 


merely on the evidence which the plaintiff may be able to 


produce, | 


%) That is, if he retain the fund in his band when he 


night improve it, 1 Rotle's Ab. 125. l. 40, or does not 
improve it ſo much as he might; 1 Rolle's Ab. 126. I. 1. 
or 
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do lend it is at his peril (p); and if it be by 
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and factorage allowed him. But if he is 
charged as receiver ad computandum, he ſhall 
anſwer only for the money, or thing deli. 
vered (2). So in Chancery, an executor or 
truſtee not being bound to lend, Mc. if he 


that 


or ſel] the goods purchaſed at an under rate; 1 Rolle's Ab. 
126. I. 4. or upon credit without authority; Anon. 2 Mod. 
100. but he ſhall be excuſed, if he can upon oath ſhey 
his conduct to have been regulated by prudent conſiders 
tions, 1 Rolle's Ab. 126. J. 35. except when he exceed; 
his authority, as by giving credit, Baron v. Sadock, 
Bulf. 103. Anon. 2 Mod. 100. | 


(p) The principle upon which this diſtinction proceeds, 
is ſo inconſiſtent with every notion of the character and 
duty of a truſtee, that it is extremely difficult to conceive 


| how it acquired the weight which in ſome caſes it appears 


to have received; See Lynch v. Cappy, 2 Ch. Ca. 35, 
and Cartwright's caſe cited in Ratcliffe v. Graves, 2 C. 
152, 2 Vern. 197, and Adams v. Gale, 2 Atk- 106. It 


was, however, very ſolemnly conſidered and denied to be 


the law of the court by Lord Thurlow, C. in Newton . 
Bennet, 1 Bro. Ch. Rep. 359; ſo that an executor ot 
truſtee may now be conſidered as chargeable in equi 
with intereſt, whenever he appears to have made interel. 
Perkins v. Bayntun, 1 Bro. Ch. Rep. 375. Treves v, 
Townſhend, 1 Bro. Ch. Rep. 384, which is agreeable 0 
many former deciſions. Radcliffe v. Graves, 1 Veil. 
195. 2 Ch. Ca. 152. Lee wv. Lee, 2 Vern, 584. O 


Ch. VII. 9 6. or EQUITY. 


that means loſt, he ſhall anſwer this ſame 
out of his own <ſtate, and therefore as he 
ſhall bear the loſs, he ſhall have the gain. 
But if the truſtee or executor were an in- 
ſolvent perſon at the time of placing out 
the truſt-money in the funds, or on other 
ſecurity, whereby he gains conſiderably; 
there the ceſtuique truſt ſhall have the 
whole benefit gained thereby, as he only 
could have borne the loſs, aliter e contra (3). 
And this is a fixed rule of the court, and 

they will not change it, even where the ex- 3 


ecutor calls in the money on good ſeeu- 


he ſhall not only be charged with intered, but if he ap- 
pear to have employed his truſt money in trade, wheace 
e has derived profits beyond the rate of intereſt, he ſhall 


account for the whole of ſuch proſits. Brown v. Litton, 


10 Mod. 21. Forbes v Roſs, 2 Bro. Ch. Rep. 430. And 


it has further been held, that if a truſtee or executor re- 


tun money in his hands for any length of time, which 


he might by application to the court, or by veſting in he 
funds, haye made productive, he ſhall be charged with 
inerelt thereon, Bird v. Lockey, 2 Vern. 745. Perkins 


v. Bayntun, 1 Bro. Ch. Rep. 375. Littlehales, v. Gaſ- 
coigne, 3 Bro. Ch. Rep. 73. Franklin v. Frith, 3 Bro. 


Ch. Rep. 433. That an executor's veſting money ia the 


funds, and appropriating the ſame, ſhall not be liable to 
ihe fall of ſtocks. See ex parte Champion, cited in Hut- 
chelon v. Hammond, 3 Bro. Ch. Rep. 147. 


rity. 
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190 A TREATISE hoo II, 
rity (2). So where a factor, who is in natur 
only of a truſtee for his principal in equity, 
though he has the right at law, upon his 
account, demanded according to cuſtom al. 
lowance for ſo much paid for cuſtoms to the 
king in India, which it was infiſted he had 
never paid, the factor ſhall have the bench 
of the cuſtoms ; for it was a duty to be paid, 
and the employer could make no title to it 
againſt him that was in poſſeſſion, and he 
that has poſſeſſion, has right againſt all but 


(4)8mithy. him that has the very right (4), Otherwiſe 


Oxendon, . 
Ch. Ca. 23. of cuſtoms ſtolen from our own king; for 


— 1Ch. that could not be called a cuſtom, being 
Ca. 76. grounded upon fraud, and therefore the 
| court will order, that defendant ſhould 
anſwer, whether he paid the cuſtom or 


) Borr v. ; 
18 2 (5) 


(9) With reſpect to the right of an executor to call ina 
debt bearing intereſt, Lord Thurlow, Chancellor, conceir- 
ed that an executor had an honeſt diſcretion fo to do, if 
he thought the ſame in hazard. Newton v. Bennett, 1 Bro. 
Ch. 361, But ſee Taylor v. Gerſt, Moſely 98. 


Ch. VII. $ 7. OF EQUITY. 


SECTION VII. 


ND if a truſtee or executor compound 
debts or mortgages, or buy them in 


take the benefit of it himſelf (1), but other 


tage of it (7); and for want of them, the be- 
nefit ſhall go to the party who is entitled to 
the ſurplus. So of an heir (2), unleſs he 
bought it to protect an incumbrance to 
which he was entitled, or there be ſome 
ſpecial circumſtances in the caſe. But if 


(r) So if a truſtee or executor obtain the renew. of a 
trult term, ſuch rene wal ſhall be for the benefit of the ceſ- 


tuique truſt, Holt v. Holt, 1 Ch. Ca. 191. Nor will 
a2 the circumſtance of the leſſor having refuſed to renew io 
1 the ceſtaique truſt, he being an infant, differ the caſe, 


for leſs than is due upon them, he ſhall not 


creditors and legatees ſhall have the advan- 


191 


man, 2 
Vern. 289. 
(2) Braith- 
waithe v. 
Braithwaite 
x Vern. 334. 
Long v. 
Clopton, £ 
Vern. 464- 


if Keech v. Sandford, Sel. Ca. Ch. 61. The principle of 


10. the deciſions being, that a truſtee ſhall not be allowed to 


rae in himſelf an intereſt oppoſite to that of his ceſtuique : 


ruſt; upon which ground it has alſo been held, that a 
ratce or particular agent ſhall not be allowed to become 
the purchaſer of that which he holds in truſt; Whelp- 
dle v. Cookſon, 1 Vez. 9; Morrett v. Paſke, 2 Atk. 543 
unlels the title afterwards appear to be in a third perſon; 


Leſley's caſe, 2 Freem. 52; but ſee Odlia v. Samborne, 
Ak. 15, 
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(3) Philips 
v. Vaughan, 


1 Vern. 336. 


Morrett v. 
Paſke, 2 
Atk. 54. 


lowed only what he really paid (5), though 


A TREATISE | Book 1], 


one acts for himſelf, and being not in the 
circumſtances of a truſtee or executor, buy 


in a mortgage for leſs than is due, or for 


leſs than it is worth, he ſhall be allowed al 
that is due upon the mortgage ; for he 
ſtands in the place of him that aſſigned (3), 
viz, the mortgagee, who might have giver 
it to him gratis; and what is due muſt be 
the meaſure of our allowance, and not what 
he gave, for that might have been more thay 


it is worth, as well as leſs; and ſince he 


runs the hazard, if a loſs happens, he ought 


to have the benefit, in caſe it turns to ad. 
vantage. Yet the true reaſon ſeems to be 


this, that in the firſt caſe, he that takes 
upon him a truſt, takes it ſor the benefit of 
the perſon for whom he is truſted, and not 
to take any advantage to himſelf. But in 
the latter, as far as he did not purchaſe, i 
was a free gift, and one man ſhall not pro- 
fit himſelf of the contract of another. But 
where there are ſubſequent incumbrances 


or creditors in the caſe, there a man tha 


buys in a prior incumbrance, ſhall be al 


there 


(s) The authority of the cafe, Williams v. Spring 


field, where this diſtinction was taken, was very mcd 
lake 


Ch. VII. 5 7. OF EQUITY. 


there was in truth a greater ſum due (5); for 
nemo ex alterius detrimento eri debet locupletior, 
and therefore taking away one man's acci- 


193 
(5) Francis 
Max. 3. p.. 


dental gain to make up another's loſs, is 


making them both equal. But the owner or 
his repreſentatives are no loſers, when they 
pay the whole money due. 


ſhaken by Lord Hardwicke's judgment in Merrott w. Paſke, 


2 Atk. 54 ; and fee Price v, De abt 13 Nov. 1798. Ke ** 


Dec. 792, Rolls, 


Vol. IE. 0 
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(1) Sanders 
v. Neville, « 
Eq. Ca. Ab. 


392, 393+ 


a politic reaſon : as if it were to enable: 


the eſtate-tail was only by implication. And 
ſo before the act, tortious and troubleſome 


5 
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CHAP. VII. 


Of the Execution of the Truft. 


SECTION I. 


E will now ſhew how the truſt ſl 
be executed. And there may be 
many reaſons why a court of equity would 
not decree a conveyance at all, (viz. of the 
legal eſtate by the truſtees,) ſometimes fo 


Þ——— —— te hon. 


nobleman to ſuffer a recovery, and leave the 
honour bare without eſtate (1), or if the 
party were a notorious ſpendthrift, or whe! 


uſes could not have been executed; forth 
court, which has the juriſdiction of tr 
will ſee that they do no miſchief. 


Ch VIII. 2. Of EQUITY. 


8 E 8 I ON 11. 


A it is agreed on all hands to be a de- 
A clared rule in this court, that if mo- 
ney be deviſed to be laid out in the purchaſe 
of lands to be ' ſettled on one and his 


the purchaſe was to be made may. come 
into this court, and pray to have the money 
elf, and that no purchaſe may be made, 
becauſe none have an intereſt in it but him- 
ſelf. But if he dies before the purchaſe 
made, or payment of the money (a), ſo that 
the queſtion comes between his heir and 

e executors 


(a) The circumſtance of the money not being paid over 
| to aceſtuique truſt abſolutely entitled to it, affords an in- 
ference, that the ceſtuique truſt intended it to continue 
liable to the real uſe; and upon that ground Lord Thur- 
low, Chancellor, proceeded in Raſhleigh v. Maſters, 1 


material to remark, that this deciſion is not reconcileable 
with the caſe of Curling v. May, cited in Guidott v. 


truſt not uniting the poſſeſſion with the uſe, ſuch an infer- 
ence of intent could be raiſed, as between the heir and exe- 
cutor ; yet as a mere inference it may be repelled by any cir 
tumſtance affording evidence of a contrary intention, and 


0 2 therefore 


heirs, the perſon. himſelf for whoſe benefit 
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Guidort, 3 Atk. 255, And though, from the ceſtuique 
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of equity, as if the purchaſe had been 20 


the executors, who by the old law were t 
have nothing to their own uſe; 2dly, I 


therefore the fund wonld paſs by particular deſcription, 
of Carliſle, i in 3 P. Wms. 224 or b y a bequeſt of all ie 
: teſtator's eſtate in law and equity, 2 - all his ella 


Jun. 204. Provided he was adult, for otherwiſe he is 0 


to the heir, in reſpect to the particular purpoſe for whic 


A TREATISE Book | 


executors which of them ſhall have the 


money, the heir ſhall be preferred; and i 
ſhall for his benefit be conſidered in a coun 


| tually made in the life-time of his anceſtor 
for two reaſons: iſt, Becauſe the bei 
is to be favoured in all caſes, rather tha 


the executors ſhould have it, it would be 


ſo much money to be laid ont in land. Croſs v. Addes 
broke, and Fulham v Jones, cited in Lechmere v. Eu 


| whatſoever or whereſoever. Raſhleigh v. Maſter, 1 1 Ve, 
competent to ele that it ſhall be one or the other, Eaton 


v. Sanders, Ambl. 242. Carr. v. Elliſon, 2 Bro. Ch. Rey, 
56. With reſpect to the caſes in which a truſt ſhall reluk 


the land was directed to be conyerted, into maney,. hart 
| failed, ſee Cruſe v. Barley, 3 P. Wms. 20, and Mr. Cor 


note (1), where the caſes are colle ded and referred to the " 
reſpectiye principles, That the court will not direct move | 
to be laid out in freehold eſtate, which the truſtees il 
empowered to lay out in freehold or leaſchold, and wh tal 
if laid out in freehold, would have eſcheated to the ci en 
pro aefeftu n. See Walker v. Denne, 2 Vez. Ju an 
cans | mo 


Tu. VIII. 9 3. OF EQUITY. 


zgainſt, the words of the will, which gave 
it to the heirs (1). So if truſtees in a will 


have power to fell the whole eſtate for pay- 
ment of his debts, and that the reſidue 


mould go to A. and B. his wife, as they 


by any deed, c. ſhould, appgint. 4, dies, 
and B. deviſes it to C. It muſt be conſidered 
in equity as if actually ſold, and go accord- 


ingly; in which caſe the money would have. 3 


gone to the huſband, and ſo muſt the land 
too, elſe it would be in the power of truſtees 


to make it land or money, and ſo to give it 


o whom they ſhould think fit (2). 
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(1) Scuda- 
more v.Scu- 


damore, 


Pre. Ch. 


544. 


Chaplin v. 


Horner, ſee 
alſo 1 P. W. 


486. 1 vol. 


413. 475. 


where this 


point is very 
ſully conſi- 


(2) Colling- 


wood v. 


Wallis, 1 5 Ca. Ab. e. Davers v. Bohne r Ca. Ab. 396. 


— 
18 > = P » SS 2 


o 


$ECTION--I11%; 


UT it is now conſtantly held in Chan- 
cery, that if lands are veſted in 


truſtees, to the uſe of one and the heirs of 


his body, with remainder over, that the 


ruſtees are not to convey a fee but an eſtate 
tail, though he will have power to bar the 


entail when the conveyance is made to him, 
and it would avoid circuity. So if a ſum of 


money be appointed to be laid out in a pur- 


chaſe, 


bit 
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chaſe, and the lands to be ſettled in tail, the 
purchaſe and ſettlement ſhall be made ac- 
cordingly, and not the money paid the par- 
ty (6); for the remainder-man has a chance 
for the eſtate, in caſe the tenant in tail in 
poſſeſſion die without iſſue before any reco- 
very ſuffered, which he may omit through 
Ignorance or forgetfulneſs, or he may be 
prevented by death, before he has com- 
pleted it. 


(5) Having already had occaſion to confider the cales 
and diſtinctions upon this point, ſee 1 vol. p. 417., I ſhal 
content myſelf with merely ſtating, that our author's rule 
applies only to thoſe caſes, where a recovery would be ne- 
ceſſary to render the ceſtuique truſt abſolute owner of the 
fee; or to thoſe caſes where the ceſtuique truſt, being a 
infant, could not levy a fine: for if the ceſtuique truſt in 
teil could by fine acquire an abſolute eſtate in the land, 
the court will decree him the fund abſolutely. 


— er 


Ch, VIII. $ 4. OF EQUITY. 


SECTION IV. 


(> The caſe referred to is certainly an authority 


performance of a truſt, courts of equity will, upon 
certain events, alter the diſpoſition of the party: And 
though the caſe gives a latitude of conſtruction much 
beyond what our courts of equity would probably now 
Wonder themſelves entitled to take, yet it does appear 

to have been referred to by Lord Nottingham, in Hyde 


bs Lordſhip at leaſt an indirect ſanction of its princi- 
ple. It was alſo referred to in Hills v. Brewer, 2 Vern, 


los. ſed non allocatur ; ſee alſo Winkfield v. Combe, 


ciple, 


bound 


ND in the performance of a truſt, the 

Chancery has a power to alter the dil 
poſition of the party upon emergent acei- 
dents, which he did not foreſee (c); and 
which if he had foreſeen, he would in all 
probability have ſettled his eſtate otherwiſe. 
As where ceſtuique uſe willed, that his 
feoffees ſhould convey to his daughters, and 
died, and after his death a ſon is born, the, 
feoffees ſhall. convey to him; becauſe the 
ceſtuique uſe never intended to diſinherit 
bis heir at law ( 1). Nor is this court ; 


Win ſupport of our author's propoſition, that in the 


v Seymour, 2 Freem. 42., and to have received from 


2 Ch. Ca. 16, which refers to a caſe as ſtrong in prin- 


199. 


Nourſe v. 
Var worth, 


Rep. Temp. Finch, 159. Hyde v. Seymour, 2 Freem, 42. 


bound to decree according to the ordinary 
rules of law, in conſtruction of wills, where 
the queſtion in a deviſe ariſes upon the per. 
formance of a truſt; as where A., having 
two: daughters and never a ſon, makes feoſſ 
ment to the uſe of his will, and deviſes his 
land to J. S. upon truſt and confidence inter 
alia, for the raiſing the ſums of money 
following viz. if he has but one daughter, 
then 12, 00“. to her fortune, if two or 
more 20,000/. amongſt them, equally to be 
divided; the ſame to be due and payable u 
their ſeveral ages of twenty-one years o 
marriage, which ſhall firſt happen, with x 
provifion' for maintenance in the men Wl 
time, A. left three daughters; and: one 
died under age, £&c.; here being an apparent 
intention, that theſe two daughters ſhould 
have 10,000/. a-piece, this court will com- 
ply with it, notwithſtanding any accident 
that might happen to the contrary. 


SECTION V. 


O where an executrix has a general power 
O or truſt to diſtribute a ſum of money, 
amongſt children at diſeretion; an unrea- 
ſonable and indiſereet diſpoſition may be 
controlled: in a court of equity. But other - 
viſe where the power is ſpecial and particu» 
hr; as that the wife might diſpoſe to one 8 
or more; for this is caſus proviſus, and it 
is expreſsly provided, ſhe might give all to 
one (1). Vet it is now held diſcretionary (0 Thomas 


: 5 £ | v. Thomas, 
in the court to relieve her or not (4), ſince ern. 518. 


ſuch 


(d) It is obſervable, that, in the caſe of Wall v. 
Thurbane, 1 Vern. 414. the mother to whom the 
power was given by the will of the father, had married 
a ſecond huſband, whoſe influence might have materi. 
ally weighed in the unequal diſtribution which ſhe 
made, and to that conſideration, the interpoſition of 
the court is in ſome degree to be referred, For it 
vere clearly too much to maintain, that a court of 
equity has a right of controlling the execution of a diſ- 
cretionary power of diſtribution among a definite de- 
' ſcription of perſons, merely in reſpe& of its being un- 
equal: if it be groſsly unreaſonable, or induced by 
any irregular motive, then indeed the interference of a 
court of equity falls within the rule laid down in 
Thomas v. Thomas, 2 Vern. 513. See Civil v. Rich, 

| | 1 Ch, 


” 
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(2) Gibſon 
v. Kinven, 


1 Vern. 66. 


Wall v. 
Thurbanc, 
1 Vern. 
414. 


(3) War- 
burton v. 
Warbur- 
ton, 2 
Vern, 421. 


(4) Ware- 

ham v. 

3 Brown, 2 

Vern. 153. 


(5) See B. 
. . 
note. 
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ſuch clauſes are for the moſt part to pre. 
ſerve obedience only (2). So the power 


given by will to diſpoſe of a perſonal eſtate 


by an executrix being general, to diſtribute 
to the uſe of herſelf, her brothers and ſiſters, 
according to their need and neceſſity, as in 
her diſcretion ſhe ſhould think fit ; the heir 
ſhall have a double ſhare, being moſt in 
need of it (3). And if one deviſe to tuo 
of his fiſters 400/. a-piece, and to his third 
ſiſter what his executors ſhould think fit; 
the third fiſter ſhall: have 400l. alſo, and 
be made equal to her two other ſiſters, if 
the eſtate will hold out (4). So where the 
teſtator deſires his executor to give 1oo/. to 


A. if he thought fit; this ſeems to be a 


truſt in his hands (5). 


1 Ch. Ca. 309. and the caſes referred to in Menze 
v. Walker, Forreſt. 72. Maddiſon v. Andrews, | 
Vez. 59. and Pocklington v. Bayne, 1 Bro. Ch, Rep 
450. which recognize this diſtinction. 


* 


cb. VIII, 9 6. or EQUITY, 


SECTION VI. 


S for the general rule, that portions may 
A be raiſed by the ſale of reverſionary 
terms in the life of the tenant for life, it cannot 
be got over; though on the other fide there 
are caſes where it has been refuſed. But 
this muſt depend upon the circumſtances 
of the deed, and the intent of the parties (1). 
And 1ſt, If a portion is directed to be paid 
at eighteen, or day of marriage, and the 
term is abſolutely veſted ; there the daugh- 
ter ſhall not expect during the life of the 
father; but it may be ſold in the father's 
life-time, although a term in remainder and 
not in poſſeſſion (e). zdly, If the truſt of 

N the 


le) Although the caſes referred to, Graves v. Mat- 
ion, Corbett v. Maydwell, Gerrard v. Gerrard, and 
Laniforth v. Staniforth, have never been directly over- 
ruled ; yet in ſubſequent caſes they have been confider- 
ed as determinations in their principle, ſo replete with 
inconvenience, that they ought to govern only caſes pre- 
ciſely ſimilar in all their circumſtances. See Sandys v. 
Ladys, 1 P. Wms. 707. Hebblethwaite v. Cart- 
wight, Forreſt. 31. Hall v. Carter, 2 Atk. 354. 
Lyon v. Duke of Chandos, 3 Atk. 416. Smith v. 
Euus, Ambl, 633. Conway v. Conway, 3 Bro. Ch. 
Rep. 267. In thoſe caſes, therefore, which can be 
diſtinguiſhed 
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he term had book upon a condition prece. 
dent, as to commence if the father die 
without iſſue male by his wife, in truſt to 


raiſe partigus for daughters; there if the 


wife be. dead without. iſſue male, leaving a 
daughter, though, the. father- is, living, the 


term has been, decreed to be ſold. For in 


equity, the farher.is daten to be dead uit 
out iſſue, when. the wife is dead, by whon 


he was, to have iſſue: all that is contingent 


there has happened by the death of the 


wife without fue male ; and the. huſbud 


4 3% b 


Sia a ah be 30 bs muſt die 


without iſſue male by that marriage, bi 


wife being dead before. So that this is in 
truth a remainder, and depends no longer 


diſtinguiſhed from them, the court will not decree the 


| portion to be raiſed in the life-time of the father o 


mother, as, where all, the contingencies have not happet 


ed; Butler v. Duncomb, 1 F. Wms. 448 ; Beil 


v. Newland, 2 P. Wms. 93; or where maintenance 
is provided out of the rents and profits after the tem 
limited to raiſe the portion, mould take effect ig pole 


fron. Brome v. Berkeley, 2 P. Wms. 484. Sees 
V. Dethwick, 3 Ark. 39. Goodal v. Rivers, Noch, 


395. Churchman v. Harvey, Ambl, 335. As tg tt 
manner in which portions hall be raiſed, fe 1 1. 


440. 


upon 


e — c2 


x 483 <F» 


S2. * 
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upon a contingency ; and this court, as in 


ſome caſes they do prolong the time, fo 
here they have ſhortened it (2.) And thus 
far the court has gone for convenience, that 
young women may have their portions, when 
they moſt want them; or elſe the father 
might Ii live ſo long, that the portion might 


qe 3-v4 


be of little ſervice. '3dly,* But if the agree- 
ment is, that the portion ſhould be paid 


after his death, it is hard to make it payable 
in his life-time. ' For it would be to no 


purpoſe for any one to make deffils, if che 


argument of convenience or inconveniene 


| ſhould prevail to over- rule them, and the 


caſes on this head have gone too far al- 


ready, and mangled all eſtates, and therefore 


they will never decree portions to be Haifed 


. 


in the father's life-time, where it can poſſi- 


bly bear any other conſtruction (3). 


(3)Butlervy. 
Duncomb. 


1 FP. Wms. 448, 2 Vern. 760. Rereſty v. Newland, 2 P. Wins 93. 


; # 
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SECTION VII. 


5 ND there is no difference where the 
portion is ſecured by a ſettlement, of 
will, if ſecured out of a real eſtate (J), and the 
EEE ane ge eee 
(J) Nor is there any difference whether the land be the 
primary, or merely an auxiliary fund. Yates v. Fettiplae, 
2 Vern. 416. Jennings v. Looks, 2 P. Wms. 2 
Prouſe v. Abingdon, 1 Atk. 482. Van v. Clark, 1 Al. 
510. Richardſon v. Greeſe, 3 Atk. 69. Sherman v. Cd: 
lins, 3 Atk. 319. Harriſon v. Naylor, 3 Bro. Ch, Re, 
108. ; nor whether the proviſion be for a child or {ranger 
Attorney General v. Milner, 3 Ark. 113. Gauler e. 
- Standiwick, 1 Bro. Ch. Rep. in a note, 106; nor, a3ws 
once ſuppoſed, (ſee Cave v. Cave, 2 Vern. 508,) whether 
it be given with or without intereſt; Cave v. Can, 
2 Vern. 508, Rich v. Wilſon, Moſely, 68, Int. 
ley v. Powell, Forreſt. 193. Baycott v. Cotton, | 
Atk. 555. Gawler v. Standiwicke, 1 Bro. Ch. Rep. 
in a note, 106. ; nor whether the ſinking of the po 
tion be for the benefit of the heir, or of a deviſe, jet 
nings v. Looks, 2 P. Wms. 276., provided it de 
charged on real eſtate, and not payable until a futur 
day. But if a future day of payment be not appoint- 
ed, or a merely general diſcretion be given to raiſetit | 
portion within a certain time; it appears to have bet | 
"M | | held in ſome caſes, that the charge is immediately up 


the death of the teſtator, a veſted and tranſmiſſd 
5 interel 


— 


— ; N 
CS ——— — 3 — ˙ na — —_ 


* 
* 
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party dies before 1 it is payable; in either caſe 


it _ in the lands (x): But the difference (on 


18 dae 204. 


2 Ventr. 366. Smith V. smith, 2 Wa. 92. D. of Chandos v. an av. 
Wms. 610, Gordon v. Raynes, 3 P. Wms. 138. 


intereſt; ſee Earl of Rivers v. Earl of Derby, 2 Vern. 72., 
and recognized in Smith v. Smith, 2 Vern. 92. Cowper 
v. Scott, 3 P. Wms. 119. Wilſon v. Spencer, 3 P. Wms. 
172. Tunſtall v. Brachen, Amb). 167. Hodgſon v. 
Rawſon, 1 Vez. 44. Hutchins v. Foy, Com. Rep. 716. 
Emes v. Hancock, 2 Atk. 507. Manning v. Herbert, 
Ambl. 575. Emery v. Martin, Ambl. 230. Jeal v. 
Hitchener, 4 July 1771. Clarke v. Roſs, 22 Nov. 1773. 
Kemp. v. Davy, 1774 ; which caſes are ſtated in a note, 
1 Bro, Ch. Rep. 120. Thompſon v. Dow, 1763. Mor- 
gan v. Gardner, M. 1977, Godwin v. Munday, 1 Bro. 
Ch, Rep. 191.; but ſee. Norfolk v. Gifford, 2 Vern. 
208, Brewin v. Brewin, Pre. Ch. 195. Tournay v. 
Tournay, Pre. Ch. 290. ; in which caſes ſuch legacies 
were held not to be tranſmiſſible: See alſo Warr v. 
Warr, Pre. C. 213., in which caſe a portion to be rail- 
ed for a child was not held tranſmiſſible, the child 
taving died before it was raiſed, the truſtees having a 
ſcretion to raiſe it when they thought fit; the appa- 
rent contrariety of deciſion upon this point muſt be re- 
ferred to the nature of the ſubject. Courts of equity, 
looking for the intent of - the parties, are- naturally in- 
tluenced by a variety of prudential conſiderations, 
which cannot be brought within the range of any 
general rule; where the time of payment is preſcribed 
vich reference to the perſon, the rule of the civil law, 
cauſd daid non ſecutd, may be reaſonably applied; 
but where the time of payment is poſtponed, from the 
circumſtances, not of the perſon, but of the fund, 
| | that 
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is between a, perſonal legacy (g), which in 
ſuch caſe being debitum iu præſenti though 
ſolvendum in futuro, and governed merely by 
the eceleſiaſtical law Which is ſo, ſhall 90 


to the executor or adminiſtrator, and a fun 


of money appointed to be raiſed out of the 
rents and profits of lands, and deſigned for 
a particular purpoſe; as a portion for: 
daughter, payable expreſsly at twenty-one, or 


marriage, for which there was no occafon, 


8 ſhe dying under age and unmarried. 


that rule cannot be applied without puttiog the. . 


— 9 tent of the teſlator i into hazard. 'I'o aſcertain the real mo- 
tire may be difficult; but whenever it can, be aſcertaued 


that the time of payment was not made immediate, becaule 


it might overcharge the eſtate, it ſhould ſeem to be i 
much to contend, that the heir at law, or deviſee, ſhoul 


have the further advantage of the poſſibility of the Jegare 


+ dying before the time of payment. See Lowther, v. Condo, 


2 Atk. 130.- Sherman v. Collins, 3 Atk, 319. [King v. 
Withers, Forreſt. 117. Smith v. Patridge, Ambl 266, 
Dawſon v. Killett, 1 Bro, Ch. Rep. 119. It is, alſo. a 
exception to the general rule, if the portion be made pajabs 
on one of two or more contingencies, and one of the conut- 


gencies happen in the life- ume of the Jegatee, as: where pay 


able at 21, Or marriage. King v. Withers, Forreſt, 17. 


© (2) This diſtinction is ALVES by a great n © number of 
caſes, which are brought together by Mr. Cox, in bu 


a note (1 ), to the caſe of the Duke of Chandos V, Tal 


18" legacy, foe B „ $ a 


þ+ 


une t i, of or. 


Of Public Truſts, 


e 
Of Charities, 
SECTION I. 


H E preſervation of every private 
man's goods in particular, is the 


neral. And therefore in every good go- 
rerument, the magiſtrates ought to have a 
ſpecial care and regard of the eſtates of 
orphans, madmen, and prodigals. So, 
aciently in this realm, there were ſeveral 
things that belonged to the king as pater 
patriæ (1), and fell under the care and 
direction of this court; as charities (a), in- 

fants, 


(a) Sir W. Blackſtone obſerves, that the tiog: 28 
farens patrie, has the general ſuperintendance of all cha- 
tines, which he now exerciſes by the keeper of his 

Toh | „ | con- 


„ of the commonwealth in ge- 
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(1) Lord i 
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= 
: Vern, 342. 1 
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ef Chancery. Attorney General v. Middleton, 2 Ve. 


vernor or truſtees appointed, muſt be referred to the 
| general juriſdiftion of the court, in all caſes in which 


of the charity, or the conduct of the governors ct 
' truſtees. A diſtinftion, manifeſted by theſe ene, 
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fants, idiots, lunaticks, &c. afterwards 
ſuch of them as were of profit and advar- 
: | tage 


conſcience, the Chancellor. And, therefore, whenerer 
it is neceſſary, the attorney general, at the relation of ſon: 
informant, who is uſually called the relator, files ex offi 
an information in the Court of Chancery, to have the 
charity properly eſtabliſhed. 3 Com. 427. This propo- 
fition is too general; for, though it be true, that where 
a charity is eſtabliſhed, and there is no charter to regular 
it, as there muſt be ſomewhere a power to regulate, the 
king has, in ſuch caſe, a general juriſdiction; yet, if ther 
be a charter with proper powers, the charity muſt be te 
gulated in the manner preſcribed by the charter, and there 
1s no ground for the controling interpoſition of the Coun 


328. The interpoſition of the court, therefore, i 
thoſe inſtances in which the charities were founded a 
charters, or by act of parliament, and a vifitor, or pv 


a truſt conferred appears to have been abuſes, ut 
not to an original right to direct the management 


in which the court has refuſed to interpoſe its opinie 
againſt that of the governors of a charity, haricg ! 
right by che terms of its fayndaticn to exerciſe the 
diſcretion in certain particulars, See Attorney Genctal 
v. Foundling Hoſpital, 4 Bro. Ch. Rep. 165. 2 ber. 
Jun. 42. Attorney General v. Middleton, 2 Ve. 3: 
But fee Gower v. Mainwaring, 2 Vez. 89. 1 

| ref: 


; 


fr. Il. Cb. I. G1. OF EQUITY. 


tage to the king, were removed to the court 
of wards, but by the ſtatute, upon the 
diſſolution of that court, came back again 
to the Chancery. And although it was 
formerly doubted (2), if the court could 
by bill take notice of the ſtatute of 43 Eliz. 
c. 4. for charitable uſes, ſo as to grant 
relief according to that ſtatute upon a bill, 
but that the courſe preſcribed by that Na- 
ute, by a commiſſion of charitable uſes, 
muſt be obſerved in cafes relievable by that 
ſtatute (6); yet now it is agreed, that the 


relpe to the right of viſitation, ſee Highmore on Cha- 
ntable Uſes, in which work this point is very fully con- 
ſdered. SE, | P 


(0 As to what ſhall be deemed a chatitable uſd the far. 


the following uſes as good and charitable : viz. For relief 
cf aged and impotent and poor people; for maintenance of 
ick and maimed ſoldiers, ſchogls of learning, free ſehools, 


df ſea banks, of bignways; for education and preferment 
* orphans, for marriage of poor maids, for ſupport and 


ſor: cecayed ; for recemption, or relief of priſoners or 
Gptves, for eaſe and aid of poor inhabitants; con- 
ng payment of fifteenths, ſetting cut of ſoldiers, 


P 2 | and 


Chan- 


43 Eliz, c. 4. enacts, that the commiſſioners ſhall inquire of 


lp of young tradeſmen, of handicraſis men, of per- 
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(2) Attor- 
ney General 
v. Palmer, 
x Ch. Ca. 


157. 


ſcholars in univerſities, houſes of correction; for repairs of 
bndges, of ports and havens, of cauſeways, of churches, / 


212 


| | Chancery may relieve upon an original bil 
| (3)Weſt v. 


Knight, 

1 Ch. Ca. 

134 Anon. 
1 Ch. Ca. 

267. 

(4) Attor- 
ney General 
v. Hewer, 


2 Vern. 387. 


A TREATEE Bock l. 
in theſe caſes (3). But a ſchool for the iu 
habitants of A. not being a free ſchool, i 
not a charity within the ſtat. of Eliz. (4) 
and conſequently the inhabitants have ng 
a right to ſue in the attorney | general 
name. 


and other taxes; other gifts, proviſions, and limitation, 


which, though not within the letter, have been held toþ 


within the purview of the ſtatute, as money to maintain; 
preaching miniſter, to maintain a ſchoolmaſter (but quen, 
if the latter caſes are not immediately within 1 Ed. 6, 


14.) So for the building of an hoſpital for the relief d 


of guardians, maſters, and uſhers, to give charity to tle 
and theirs for neceſſaries to maintain them, and certain pu 


amending them where they are out of order. Duke's 
ritable Uſes, 109. So a deviſe of money to a minille 


tion in repair, and to à corporation for keeping accu 


LS FE" „„ 
7 


pulpit in à church, or the buying of a pulpit- cloth or pulz 


poor people. See Vaughan v. Farrer, 2 Vez. 187. Sf 
the king to found a free ſchool, and make it a corporati 


people under them. So for the building a ſeſſons-houlek 
a city or county, the making of a new or repair of an 


cuſhion, or the ſetting up of new bells where none ar, 


preach an annual ſermon, and keep a tombſtone and inſ 


thereof, is a charitable uſe, and, if charged on land by" 
is within 9 G. 2. c. 36. Durour v. Motteux, 1 Ve? !! 
See alſo Griexęs v. Caſe, 4 Bro. Ch. Rep. 67. 


N. II. Ch. ILG. OF EQUITY. 


F 


— 


nt ND tenant in tail may diſpoſe of a cha- 
als A 

recovery, and even by will, by virtue of 
ae ju conſtruction which has been made on 
ttc 43 Eliz. the ſtatute of charitable uſes 
applying all defects of aſſurance (c), either 
ein the giver or receiver, where the donor is 
4e capacity to diſpoſe, and hath ſuch an 
"1 eſtate as is any way diſpoſable by him, 
orci bether by fine or recovery; for the intent 
0er the ſtatute of charitable uſes was to make 
lain be diſpoſition of the party as free and eaſy 


ſe - = o 0 
1 3 his mind, and not to oblige him to the 


or pa 
ne Ae, 
ke's 
naniller 
nd inſcn 
| acc 
nd by 


Ver u 


%) Though it be true that, where the uſes are chari- 
nde, and the perſon has in bimfelF full power to convey, 
court will aid a defective conveyance to ſuch uſes, yet 
ach uſes or truſts muſt be declared in writing, or be eſta- 
iſhed by ſuch evidence as is neceſſary in other caſes of 
jul, Adlington v. Cann, Bernard, 130. Highmore's 
buitable Uſes, 67. 1ſt ed. Attorney General v. Spiller, 
more, 68. It may alſo be material to remark, that 
capacity of the party to convey making a term in the 
beral propoſition, infants, lanatics, or femes covertes are 
t vithin it. Dake's Charitable Uſes, 110. jeſus Col- 
b Cale, Duke, 78. Coliifon's Caſe, Hob. 136. 


obſervance 


rity out of his land, without fine or 
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: (1) Tuy v. oblervance of any form or ceremony (1), 

; Slaughter, : ; s . f 
Pre. Ch. 18. But if a man diſpoſe of a charity by will 
Con and fuch will wants the neceſſary circum. 

Os 4j. ances required by the ſtatute of ſrauds and 
8 perjuries, it ſhall not operate as an appoint 
eneral v. i | . . 
Burdett, ment (2); for the ſtatute of 43 Eliz. is noy 
Vern, | : 3 Y 
755. repealed pro tanto, and though there were 
Caſe of pg 3 if 1 
Chrit Col. three ſubſcribing witneſſes to the codicil, 
lege, Cam- yet that would not ſupport the will. But 
ridge, 1 IT 1 : 
Bla. Rep. as tO ſuch of the lands as were copyhold, i 
1 was agreed, they were well appointed, they 
bene. Paſſing by ſurrender, and not by the will (4) 
Pre. Ch. 80 a deviſe in mortmain is good (d) as a | 
2Vern.597. appointment to a charity within the 4; 
en 6 . ; 
| ol Eliz. (4). But fee now the late ſtatute | 
_— ch. 9 Geo. 2. c. 36. (e) | 2 
(3) Herne's Charit. Uſes, ch. 6 ca. 14, 15, 16. Attorney General v. Bays, b 
2 Vern. 598. Attorney General v. Andrews, I Vez. 225. See 1 vol. b. kc. l 
1. § 7. p. 37. | 
(4) Flood's Caſe, Hob. 136. The King v. Newman, 1 Lev. 284. 8 
N 5 | 47 
(4) A deviſe in mortmain is not within the ſtatute 9 
of wills; and therefore a deviſe to a charity was allowed " 
to take effect, as an appointment in order to.effeRuate RJ 
the intent of the party, who in his lifetime might bare 19 
coaveyed it to ſuch charitable uſe. See 34 and 33 H gr. 
g. c. 5.1. 4,5. As to the hiſtory and progreſs of lars pre 
prohibitory and reſtrictive of conveyances in mort co! 
main, ſee 2 Bla. Com. 268. and Highmore's Charitab for 
Ules. 1 oh 
| and 


(e) The legiſlature, finding that the political ends 
of the ſtatutes of mortmain were frequently defeated 
by. the large and improvident diſpoſition? mad? by per 


ſ99s 


pt. II. Ch. I. 2 OF EQUITY. 


ſons on their death - beds, even for purpoſes in them- 
ſelyes laudable, by the ſtatute of 9 G. 2. c. 36. enacted, 
T hat no manors, lands, or tenements, rents, adyvow- 
ſons, or other hereditaments, corporeal or incorporeal 
whatſoever, nor any ſum or ſums of meney, g6ods, 
chattels, ſtocks in the public funds; ſecurities for mo- 
ney, or any other perſonal eſtates whatſoever, to be 
lad out in the purchaſe of lands, &c. ſhall be given, 


granted, aliened, limited, releaſed, transferred, aſſigned, 


or appointed, ot anywiſe conveyed or ſetiled to or 
upon any perſon or perſons, bodies politic or corporate, 
or otherwiſe, for any eſtate or intereſt whatſoever, in 
tru, or for the benefit of any charitable uſes whatſo- 


erer, unleſs by deed indented, executed in the preſence 


of two witnefſes, twelve calendar months before the 
death of the donor or grantor, including the days of 
the execution and the death, and intolled in the Court 
of Chancery, within ſix months after its execution; 
and unleſs ſach ſtocks be transferred in the publis 
books, uſually kept for the transfer of ſtocks, fix ca- 


lendar months before the death of ſuch donor ot 


prantor, including the days of the transfer and death, 
and unleſs the ſame be made to take effect in poſſeſſion 
for the charitable uſe intended immediately from the 
making thereof, and be without any power of revoca- 
ton, reverſion, truſt, condition, limitation, clauſe, or 


agreement whatſoever, for the benefit of the donor or 


grantor, or of any perſon or perſons claiming under him 
provided always, that ſuch limitations, Cc. ſhall got be 
conſtrued to extend to any purchaſe or transfer made 
for valuable conſideration ; the ſtatute then declares all 


ober gifts, grants, conveyances, transfers, Cc. to be null 


and void, with a proviſo that it ſhall not be conſtrued 


$19 extend to the two univerfities, their colleges, and the 


ſcholars 
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act appears to have done. Mr. Highmore has brouglt 
content myfelf with {lating the general reſult of them. 
though the teſtator did not die till afterwards. Al. 


burnham v. Bradſhaw, 2 Atk. 35. Barnard 6. At 
torney General v. Lloyd, 1 Vez. 33. Willet e. 


of the land itſelf, Attorney General v. Lord Vg. 
mouth, Ambl. 20, deviſes, charges, truſts, ſums 0 


are void. Dalton v. James, cited in Mogg v. Hodges, 


A TREATISE \ Book 


ſcholars upon the foundation of the colleges of Bios, 
Wincheſter, or Weſtminſter; ſuch exceptions are, 
however; ſubject to the proviſo, that no college ſhall 
from June 1736, be at liberty to purchafe, acquire 
receive, take or hold more advowſons thai are equa 
in number to one moiety of the ſEllows or ſtudents up 
the reſpective foundations: And the ad further pro- 
vides, That nothing therein contained ſhall be con- 
ſtrued to extend to the diſpoſition, grant, or ſettlemen 


of any eſtate, real or perſonal, lying or being witli 
that part of Great Britain called Scotland.” It is ne 


a little extraordinary, that an act, ſo diſtinctly pre. 
ſenting its principle and purpoſe, ſhould have give 
riſe to ſo great a number and variety of caſes, as thi 


them together, and has ſtated them fo fully, that I ſhal 


Ast, Ir has been held, that the reſtrictions of thi 
act do not apply to wills made before the paſſing of i, 


Sandford, 1 Voz. 198. Attorney General v. Haus, 
Feb. 1793. But ſee Attorney General v. Hearuel 
Ambl. 451: Attorney General v. Downing, Amtl. 
350» g 7 | 
2dly, As manors, lands, rents, Ce. are died) 
within the ſtatutes, and, as a deviſe of money to ar 
by ſale or otherwiſe out of land, is conſtrued a deri 


money, Ec. deviſed out of land to a charitable uk 


2 Vez. 52., and Arnold v. Chapman, Ves. 1h, 


p. Il. Ch. I. g 2. OF | EQUITY. 


That the words of the act are conſtrued to extend to 
terms. See Attorney General v. Graves, Ambl. 155. 
Attorney General v. Tomkins, Ambl. 26. That it 
extends to mortgages. See Attorney General v. Mey- 


155. Attorney General v. Caldwell, Ambl. 635. 


zdly, A bequeſt of money, goods, chattels, ſtocks, ſe- 
curities for money, or any other perſonal eſtate, to be 
laid out in the purchaſe of lands, Cc. to a charitable uſe, 
is, by the ſtatute, expreſsly declared to be void ; but, as 
the bequeſt of money generally would be good, ſo a 
bequeſt of money, Cc. to be laid out in lands or other- 
wiſe to a charitable uſe, has been ſupported.  Soreſby 
v. Hollins, 6th Auguſt 1740, and Gragſon v. Atkin- 
ug lon, 5th November 1752, cited in Ambl. 211, 212. 


ſhall dee alſo Grimmett v. Grimmett, Ambl. 210., which re- 
copnizes the principle upon which the two above caſes 
thi were decided, and gives it. an additional extent, by 
f it holding, that though the truftees have not an expreſs 
Alt- power given them to inveſt in the funds, or otherwiſe ; 
At yet, if they are not expreſsly directed to inveſt the mo- 
tv, ney in lands, but have a diſcretion to leave it inveſted 
awes in the funds until they can to their ſatisfaction inveſt it 
tuel, in lands, the court will conſider ſuch power to be 
\ mb merely nugatory; for, whilſt the at of G. 2. is in 
| force, they cannot invelt it in lands, without a breach 
redly of truſt. But ſee Engliſh v. Ord, gth July 1754. 
an lated! in Highmore 82., and Grieves v. Caſe, 1 Vez. 
deris Jun. 548, in which it was held, that if the clauſe was 
Wa. directory, and not diſcretionary, though the diſcretion, 
s 0 if purſued in ſuch extent, would be againſt. law, that 
e uſe made the deviſe void. But a gift by will of money to 
odzes be lad out in repairing a chapel already built, or to 
ich. erect on land already in mortmain, is not within the 
That ſature, Glubb v. Attorney General, Ambl. 37Þ 
OW Harris 


rick, 2 Vez. 44. Attorney General v. Graves, Ambl. 
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Harris v. Barnes, Ambl. 651. Brodie v. Duke d 
Chandos, cited in Ambl. 751. Attorney General . 
Bowles, 2 Vez. 547. 3 Atk. 806. Attorney Ge. 
neral v. Bp. of Cheſter, i Bro. Ch. Rep. 444., and 
Caſes ſtated in Appendix, p. 20. Gaſtril v. Baker, cited 
in Vez. 185. Attorney General v. Naſh, 3 Bro. Ch, 
Rep. 588. But if the land is to be purchaſed out of 
the fund bequeathed, the bequeſt is void, Attorney 
General v. Tindall, Ambl. 614. That a bequeſt o 
real and perſonal eſtate to a truſtee, to take a houſe fv 
a ſchool to educate children and grandchildren of ya. 
ticular perſons, and other children, is good as to the 
particular objects, but bad as a general charity, Se 
Blandford v. Fackerell, 4 Bro. C. R. 394. 2 Va 
Jun. 238. 


4th, Though a direct deviſe of land to a charitable 
uſe, or of money charged on land, is void; yet a be- 
quelt of money, charged on both the real and perfonil 
eſtate, though void as to the real, is good as to perſona 
eſtate; and the court, though it will not marſhal aft 
for the fake of a charity, Arnold v. Chapman, 1 Ver, 
108. Mogg v. Hodges, 2 Vez. 52. Walter e. 
Child, 2 Amb. 524; yet it would formerly, to ſup 
port the bequeſt, arrange the different ſpecies of per- 
' ſonal eſtate. Attorney General v. Caldwell, And. 
635. Campbell v. E. of Radnor, 1 Bro. Ch. R. 2. 
Put this rule is now otherwiſe; fee Attorney Genen 


v. Winchelſea, 3 Bro. Ch. R. 372. 


p Il. Ch. I. SH 3. OF EQUITY. 


SECTION III. 


UT whenever any thing is given to cha- 
rity, and no charity appointed (1), or 

if the charity which is appointed, be ſuper- 
ſtitious (5), there (i) the king fhall ap- 
| point 


cales there clted. 


(b) As to what may be conſidered a ſuperſtitious uſe, ſee 
Duke's Charitable Uſes, 105. Ambl. 107, 108. Adams 


b and Lambert's caſe, 4 Rep. 104. 

002 | 

onal (i) By 1 Ed. 6. c. 14. gifts to certain ſuperſtitious uſes 
len therein enumerated, are declared to veſt in the crowu; but 
Ver, ee Adams v. Lambert's caſe, 4 Rep. 104., other gifts, 
rv, wough void as to the ſuperſtitious uſe, ſhall neither veſt in 
ſup- the crown, nor in the heir, but ſhall be appointed to ſuch 
per ies as the king ſhall order. Rex v. Lady Portington, 1 
bl Alk. 162. But fee Porter's caſe, 1 Rep. 26. a. With 
17. ſelpect to gifts to charitable uſes, where no ſpecific deſcrip- 
neral tion of object be pointed out, the Court of Chancery will, 


in reſpe& of the general purpoſe appearing, direct the mode 
& giving it effect. Attorney General v. Herrick, Ambt, 
712; and this is agreeable to the rule of the civil Jaw, 
wich is ſo peculiarly favourable to charities, that lega- 


tertanty as to the particular object intended. See Domar. 
?V.p. 161, 162. If not only the general purpoſe ap- 
fer, but alſo a particular deſcription of perſons or objects 


be 


cies to pious or public uſes ſhall not fail from the want of 
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(1) Attor- 

ney General 
v. Siderfin, 
Vern. 224. 


Anon. 2 
Freem. 261. 


White v. 


White, 1 Bro. Ch. Rep. 15. Attorney Grneral v. Herrick, Ambl. 712. and 
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point. And although a deviſe cannot be 
averred to be a ſuperſtitious uſe, by reafoy 

| of the ſtatute of frauds, yet the king i 
(2) Rex v. not: bound by that ſtatute (2). So of a 


Lady Por- : | , 
os, - uncertain (3) as well as void uſe; for the 


try ig uſe is void, and not the charity, yet in the 


Peacock, > ity | mA 
Reap Cale of a ſuperſtitious uſe, the  appoint- 

Finch, 245- ment ſhall be to a charitable uſe, eju/dem ge. 
ttorney ; : . ; A . 

| General v. neris (4) 3 - for the. appointment of that 


Hickman, 
2 Eq. Ab. 193, 194. Doyley v. Attorney General, 4 Vin. Ab. 485. pl. 16. 
Widmore v. Woodroffe, Ambl. 639, White v. White, x Bro. Ch. Rep, 13, 
Moggeridge v. Thackwell, 3 Bro. C Ch. Rep $17. 

(4) Attorney General v. Baxter, 1 Vern. 248, ——_— General v. Guiſe, t 
Vern. 266. 


be referred.to, though as between ſuch perſons or objeds 
the party has made no ſelection, yet the court will confine 
ns diſcretion in ſupplying ſuch omiſſion within the limit 
of ſuch general deſcription, White v. White, 1 Bro. Ch. 
Rep. 12. Moggeridge v. Thackwell, 3 Bro. C. Rep 
517. Attorney General v. Clarke, Ambl. 422. Waller 
v. Childs, Ambl. 524. If the object of the gift be cer- 
tain, but not at preſent in exiſtence, yet if its exiſtenct 
may be expected hereafter, the court will neither conſider 
the ist lapſed, nor apply it to a different uſe. Aylett ». 
Dodd, 2 Atk. 238. Downing College caſe, Ambl. 55% 
571. Attorney General v. Olander, 3 Bro. Ch. Re. 
166. But if the charity or object of the gift be preciſely 
pointed out, and fail, it ſeems then in general it ſhall nat 
be applied to any other. Attorney General v. Bp. 0 
Oxford, 1 Bro. C. R. 379. Attorney General v. Gould 
ing, 2 Bro. Rep. 429, But ſee allo Attorney General v. 
City of London, e R 1. Fr 


pt. II. Ch. I. 5 4. OF EQUITY. | 221 


good uſe to which it ſhall be applied, is a 
judicial aA, and ought to be according to 
the rules of the court. And although the 
charity cannot take place according to the 
letter, yet it ought to be performed cy pres, 
and the ſubſtance purſued. But where the 
appointment is good, it ſhall not be in the 
power of the heir by his conſent to alter 
the diſpoſition of his anceſtor; for they 
by ſhall be held to the letter of - the cha- 


: rity (5). Much leſs of the deviſee as the (5) Attor- 

4 ney General 
pariſhioners (6). | v. Plot, 

Rep, Temp. 


Finch, 222. Attorney General on behalf of Peter Houſe, Cambridge, v. Re- 
giv Profeſſor, 1 Vern. 55. Attorney General v. Chriſt's Hoſpital, 3 Bro. Ch. 
Rep. 165. 
(6) Man v. Ballet, 1 Vern. 42., but ſee Abtodney General v. Hart, Pre. 
„ ; 
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SECTION IV. 


- * No = 
TE. 


ND where, in the conſtitutions for 

founding aa hoſpital, it was ordained 
that no leaſe ſhould be made for above 
twenty-one years, and the rent not to be 
raiſed, nor above three years rent taken 
for a fine, though the tenant of the hol- 
pital lands is entitled to a beneficial leaſe 
upon renewal, the conſtitution being juſt 


and 
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and charitable, for the encouragement of 


the tenant; yet this conſtitution is not to 


(x) Watſon 
v. Hinſ- 
worth Hoſ- 
pital, 2 
Vern. 596. 


be followed according to the letter, but in 
the reaſon of it (A), as fines alter, and the 
price of proviſions increaſe, ſo the rent 
ought to be raiſed in proportion (1). 80 


if the hoſpital makes a leaſe for twenty-one 


years, with a covenant by renewal to make 
it up ſixty years, and by deed of covenants 


the leſſee covenants to pay all additional 
rents; this covenant is not binding in equity, 


as being equally prejudicial to the hoſpi- 
tal, as a leaſe for ſixty years. And the cor- 


poration are but truſtees for the charity, 


and might improve for the benefit of the 


charity, but could not do any thing to the 


' prejudice of the charity in breach of the 


ſounder's rules (/). But the additional 
rem 


(4) By the ſtature 13 Eliz. c. 10. corporations are te. 
ſtrained from granting long leaſes, &c. of their lands, a 


ſuch leaſes would be as miſchievous as the alienations of 
their poſſeſſions; and as a perpetual renewal upon partic:- 


lar terms would be equivalent to an alienation, the court 
will not enforce ſuch a covenant. Somerville v. Chapman, 


1 Bro. Ch. Rep. 61. 


(!) If therefore the contract of the corporation [I 


ceed its powers, and 1 jury; refult to the party with when 
! tber 


ll c. l f. or EQUITY. 
rent and arrears ſhall be paid cis the 


term of twenty-one years; for though it 


was an indenture of mutual covenants on 
the leſſor's part to renew, and on the leſſee's 


part to pay the additional rent, thoſe cove- 


nants appeared in the deed to have been 
made on diſtin conſiderations, viz. the co- 
renant for increaſe of rent, becauſe the price 

of proviſions was raiſed, and the covenants 
for renewal, becauſe the leſſee undertook to 


| lay out 100). in buildings (2). 


they contracted, his remedy muſt be againſt the individuals 
hgning the contract, and not againſt the corporation. 
Taylor v. Dulwich College, 1 P. Wms. 655. 
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(2) Lydiat 
v. Foach, 
2 Vern. 410. 
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SECTION v. 


N 1 4; 3 of a manor, of the 
yearly value of 2400. deviſes ſeveral 
legacies, and particularly to his heir at lay 

40s. and then adds; that being determined 

to ſettle for the future, after the death of 

me and my wife, the manor of F. with al 

lands, woods and appurtenances to char. 

table uſes, I deviſe to M. V. Sc. upon truſt, 

that they ſhall pay yearly, and for ever, fe 

veral particular ſums to charitable ' uſes, 
amounting in the whole to 120/. per at 

num, and gives the truſtees ſomething for 

their pains, there being an overplus, i 

( Arne ſhall go in augmentation of the charities (1) 
v.Attorney it appearing to be the teſtator's intent i 


General, 


e ſettle the whole manor, and that the beit 
8 ſhould have no more than the 40s. (m). 80 
chool, 

Rep. 130. | where 
Attorney | . 

General v. Johnſon, Ambl. 190. Attorney General v. Sparks, Ambl. 20. 
Attorney General v, Tonner, 2 Vez. Jun. I. | 


(m) In the caſe of Arnold ». 8 General, l 
was attempted to diſtinguiſh that caſe from the caſe c 
"theiford School, by the circumſtance of the bo 
fund having been deviſed in the latter inſtance, and ti 
increaſe of it being ſubſequent to the death of the ich 
tator, and accidental ; whereas in the former caſe tht 


particular uſes and bequeſts did not exhauſt the woe 
t [4 


: pi. II. Ch. I. 9H5. OF EQUITY. 


where the reverſion in fee of divers lands 
let on leaſes on which in all 70. per annum 
was reſerved, was granted by king H. 8. to 
the Corporation of Coventry, 400l. of the 
purchaſe-money was paid by 'the corpora- 


; tion, and 1Too/. by Sir 7. V., but in the 
. grant, the corporation was ſaid to be the 
2 purchaſers, and it was by the deed declared 
if that the whole 7ol. per ann. ſhould be ap- 
al plied to ſeveral charities therein mentioned,” 
. the leaſes expiring, the value of the lands 


| were greatly increaſed, but the ſurplus had 
been all along received by the corporation 


alſo obſervable that in the Thetford caſe there was no le- 
gacy to the heir at law, whereas in the caſe of Arnold v. 
Anoiney General there was. The principle therefore 


4 the charity muſt have borne the loſs if the value of the 
thing deviſed had decreaſed, it ſhall enjoy the benefit of 
Ks increaſe z and the court will even extend the bounty 
beyond the number of objects ſpecified by the teſtator, 
proviced they be of the ſame deſcription with thoſe pointed 
ut by the teſtator. Attorney General v. Haberdaſhers? 
ompany, 4 Bro, Ch, Rep. 103. Attorney General v. 
vl of Winchelſea, 3 Bro Ch. Rep. 373. Whether 
ber or deviſee ſhall have the benefit of a void deviſe, ſee 
Jicklon v. Hurlock, Ambl, 4879. Gravenor v. Hallum, 
bl. 643. | | | | ; to 


Vol. II. 5 


of C. the lands themſelves not being given 


of the fund, but ſuch diſtinction was over- ruled. It is 


ſem to be as ſtated in the caſe of Thetford School; that 
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(2) Attor- 
ney General 
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to the charities, but particular rents out of 
the lands; and it was ſtrongly inſiſted, that 


the articles mentioning the corporation to 


be purchaſers, there could be no averment 
received to the contrary, and although 
charity is not barred by length of time, or 
any ſtatute of limitations, yet it 1s an evi- 
dence, that the ſurplus belonged to C. be. 
cauſe they have enjoyed it ever ſince the 
purchaſe, but the defendants were ordered 
to account for the improved value of the 
land, and the charities to be augmented in 


proportion (2), 


v. Mayor, &c. of Fn 2 Vern, 397. 


: 


Pr. II. Ch. II. 9 1. OF | EQUITY. 


CHAP. II. 


Of Guardians of Infants and Lunatics. 


SECTION 1. 


HE king is alſo an univerſal 
guardian to infants, * and ought ' 
in the court of Chancery to take care of 


* There are in law ſeveral kinds of guardians. 

As, Ill, jure nature, the father of his heir apparent till 
tuytnty-one; and this was inſeparable from his perſon. 

2diy, In ſocage, jure gentium, the next of kin to whom 
the lands could not deſcend ; and this was only of things 
that lie in tenure till fourteen. Of others, he might 
chooſe a guardian, if he was of years to make a 
choice. 
ly, By the ſtatute of 12 Car. 2. cap. 24. formed by 
Sir Matthew Hale; and this is in office and intereſt much 
the ame with a guardiao in ſocage. But it extends not 
to his lands by deſcent only, as that did, but to all his 
| tate whatever, and may be till twenty-one, or any leſs 
ume. | | 
ghly, By cuſtom, as in London, and other bo- 
fouphs, 
5thly, The ſpiritual court, of ct eſtate only. 
bthly, The king, for allegiance and protection are re- 


eprocal, | 
Q z2 | their 


note) to ſtate, The uſual manner of accounting for i 


guardian, when it happens that one is wanting. Th 


at leaſt we, after a diligent ſearch, do not find any authv 


doctrine in Beverly's Caſe, 4 Co., by no means wann 


A TREATISE. | Bock If, 


their fortunes (a). As, Iſt, If they mary 


during their me to procure a ſettle 
| ment; 


8 (a) « How this juriſdiction was acquired by the Cha. 
cellor, it is not eaſy, ſays Mr. Hargrave, (Co. Litt. 14, 


appears very unſatisfa@tory. See Earl of Shaftſbury, 
Caſe, Gilb. Rep. 172. ſaying, that his juriſdiction ore 
idiots and Junatics is undoubted, furniſhes an argument 
againſt his having any over infants; for he derives the for 
mer from a ſeparate commiſſion under the ſign manual, bu 
there is not any ſuch to warrant the latter. The writs 
raviſhment of ward, and de refo de cuſftodia, prove as little; 
for were not theſe returnable in the courts of comma 
law, or though they had not been ſo, how doth a juni. 
dition to decide between contending competitors for th 
right of guardianſhip prove a power of appointing : 


writs de cuſſode admittendo only relate to guardians ad im, 
Reg. Bre. Orig. 198. a. The aſſertion that the appout- 
ment of guardians belonged to the Chancellor, before the 
erection of the court of wards, remains to be proved, « 


rity in point. The paſſage referred to in Fleta, and lt 


the uſe made of them; for in neither is any notice tak 
of infants. Though, continues Mr. Hargrave, the ak 
of infants, as well as of idiots and Junatics, ſhould b 
admitted to belong to the court, yet ſomething farther i 
neceſſary to prove that the Chancellor is the perſon conſt 
tutionally delegated to act for the king. It is may 


re , ( ] 0 Eeh3 


SS XD 
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ment (b).; for chough, by the e 


law, a woman is of age to marry (1); (ber 


yet, 430. 


therefore, that Lord Hardwicke took occaſion to diſapprove 

of comparing the court's juriſdiction over infants with 
| that over idiots and lunarics, ex parte Whitfield, 2 Atk. 
ziß. As to the writs in the regiſter, continues Mr. H., 
relative to the appointment or removal of guardians, they 


Net 
ont werely relate to ſuits, which is of very different conſide- 
* tation from general guardians. See Index to Reg. Brev. 


Orig. tit. Cuſtodes, Nor will it anſwer the purpoſe to 
atempt including guardianſhips in the idea of truſts, 
which are the preſent objects of equitable juriſdiction, as 
it muſt be ſeen that ſuch attempt is an overſtrained refine- 


"mon | 

jon ment; for though guardianſhip, in the common accep- 
** tation of the word truſt, may be properly ſo denominated, 
" yet it as ſurely i is not ſo in the technical ſenſe in which 


lawyers uſe the word; and Chancery exerciſes a juriſdic- 
diction over truſts : For, ia this latter, truſts are invariably 
applied to property, eſpecially real eſtates, and not to the 


pointe : ' 
re the perſon.” It muſt not, however, be underſtood, that this 
ed, 0 learned annotator, by the above remarks, intends to con- 


trovert the preſent legality of the juriſdiction thus exer- 
eiſed in Chancery over infants, his intent being merely to 


vat bew, that ſuch juriſdiction is not, as far as yet appears, 
e take of ancient date; and that, though it be now unqueſtion- 
he le, yet at firſt it ſeems to have been an uſurpation, for 


which the beſt excuſe was, that the caſe was not other - 
wiſe ſufficiently provided for. Mr. Hargrave further. ob · 
ſerves, that his conjectures as to the late commence- 
ment of this branch of juriſdigion in Chancery, is 

| ſtrength- 
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| yet, by the temporal law, ſhe cannot. dif. 
pole of her fortune, and therefore the court 
| 1 will 


ſtrengthened by ſome precedents, according to which, the 

_ firſt inſtance to be found of a guardian appointed by the 
Chancellor, on petition without bill, was in 1696, in the 
caſe of Hampden, But, ſince that time, the coun: of 
Chancery hath exerciſed the power of appointing guar- 
dians, without its being once called into queſtion, There. 
fore, in the caſe of Lady Teynham v. Lennard, which 
was heard on an appeal to the Lords in 1724, the coun- 
ſel for the reſpondent very properly ſtated, that the 
Lord Chancellor was intruſted with that part of the 
Crown's. prerogative which coneerned the guardianſhip of 
infants. 2 Bro. P. C. 539. Under the ſame idea, too, 
the laſt marriage act refers to the Chancellor for the ap- 
pointment of a guardian to conſent to marriage, where 
the infant is without a guardian, and the mother is not 
living. 26 G. 2. c. 33. F 11.” The doubt intimated by 
the learned annotator, as to the rightful origin of this | 
point of juriſdiction exerciſed in our court of Chancery, | 
muſt neceſſarily, with reference to his profeſſional claims, | 
have materially influenced the judgment and opinions of | 
lis readers; and it appearing to be of ſome conſequence 
to reſcue a branch of juriſdiction, fo ſalutary in its exer- b 
ciſe, from the imputation of having originated in fur- ; 
pation, I cannot refrain from ſubmitting the obſervations 
which have occurred to me upon it. It is obſervable, that Mr, ; 
H. rather relies on the inſufficiency of the arguments adduc- R 
ed in ſupport of the juriſdiction, than on any poſitive fact o 4 
reaſoning againſt it. And, in ſo conſidering the ſubject, be i 
has certainly a conſiderable advantage of his * 1 

| j 


pt. II. Ch. II. g i. OF EQUITY. 
will make fuch a diſpoſition of the fortune 


of the ward, as may be moſt beneficial for 


her. 


By ſome who maintain the juriſdiction of the court in this 
particular, it is ſaid, that upon the abolition of the court 
of wards, the care which the Crown was bound to take 
as guardian of its infant tenants, was totally extinguiſhed 
in every feudal point of view, but reſulted to the king in 
his court of Chancery, together with the protection of all 
other infants in the kingdom. 3 Bla. Com. 426, 427. 
From this it might be inferred, that the juriſdiction of the 
court of wards and liveries was protective of infants in 
general; whereas the ſtatute of H. 8., by which the 
court of wards was erected, expreſsly confines the juriſ- 


dition of that court to wards of the Crown ; and it 


is ſcarcely neceſſary to remark, that when a new court 
is erected, it can have no other juriſdiction than that 
which is expreſsly conferred ; for a new court cannot 
preſcribe. 4 Inſt. 200. But if the ſtatute 32 H. 8. 
does not confer a general juriſdiction in the caſe of 
infants, but merely a particular juriſdiction as to 


wards of the court, it ſhould ſeem to follow, that the 


general ſuperintendence of the Crown over infants, 


a3 pater patriæ, if it exiſted at common law, was not 


affected by the ſtatute, except in thoſe caſes to which it 
expreſsly refers. What thoſe caſes were, are parti- 
cularly enumerated by the ſtatute, and alſo in the 


lnltruions io the court of wards and liveries, prefixed 


to Ley's Reports, See alſo Reeve's Hiſ. Eng. Law, 
4. 259. That in every civilized ſtate, ſuch a ſuper- 
intendence and protective power does ſomewhere exiſt, 
wil ſcarcely be controverted. That if not found to 

exilt 
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cuſtody of perſons and lands of idiots and lunatics, x 


c. 9., (or, as Lord Coke and others ſuppoſe, an earlir 


A TREATISE Book If 
her. But if ſhe was of full age at the time 
of her marriage, then ſhe was out of the 

” | Care 


| exiſt elſewhere, it may be preſumed to veſt in the Crown, 


will not, I think, be denied. Aſſuming, therefore, tha 
the general ſuperintendence of infants did originally vel 


in the Crown, I ſhall conclude that, ed ratione, it is noy 


exerciſed in the court of Chancery, as a branch of in 
general juriſdiction. But it has been aſked, Why, if u 
particular warrant be neceſſary to the court in the cared 
infants, is a ſeparate commiſhon under the fign manu 
neceſſary to authoriſe the Chancellor's juriſdiction in the 
caſe of idiots and lunatics, which are alſo referred to the 
head of general protection? The anſwer is, that the 


leaſt of ſuch as held lands, was not anciently in the 
crown, but in the lord of the fee. The 17 Ed.: 


ſtatute, ſee 2 Inſt. 14.) gave to the king the cuſtody 
of idiots, and alſo veſted in him the profits of tht 
idiot's lands during his life; by which the crown ac: 
quired a beneficial intereſt in the lands; and as a pt 
cial warrant from the crown is in all caſes necefay 
to the grant of its intereſt, the ſeparate commitſon 
which gives the Chancellor juriſdiction over the pet 
ſons and eſtates of idiots, may be referred to ſuch co 
Nueration. And, with reſpect to the care of lupaicy 
the ſtatute 17 Ed. 2. c. 10., enacts, that the king y 
ſhall provide that their lands and tenements ſhall i 
kept without waſle "he ſtatute confers merely | 
power, which cannot be conſidered as included withi 
that general juriſdiction conferred logg before by te 

| WT + gut 
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care of the court; and the court cannot 
| EE U 
at all interpoſe, though ſhe be under age, 


as 


preat ſeal; and, therefore, for the delegation of this 
new power, 2 ſeparate and ſpecial commiſſion was neceſ- 
ary, Others, who have attempted to ſupport the ge- 
neral juriſdiction of the court of Chancery upon this point, 
have reſorted to the circumſtance of writs of raviſhment 
of ward, and de recto de cuſtodia iſſuing out of Chancery; 


and others have attempted to ſupport it upon the notion 


of a guardianſhip being a truſt, Mr. Hargrave has, in my 
opinion, given a ſufficient anſwer to the firſt claſs of caſes, 
namely, of the writs of raviſhment of ward, Cc by ob- 
ſerving, that thoſe writs are returnable in courts of com- 


mon law ; and, with reſpect to the idea of a guardianſhip 


being a truſt, though I think it founded ſo far at leaſt, as 
to entitle any court of equity to call upon the guardian to 
account, it does not, in my opinion, touch the point which 
reſpects the right of a general and excluſive ſuperintend- 
ence over the intereſts of infants in the court of Chancery. 
If fuch power be a mere truſt, every court of equity has 
la concurrent juriſdiction upon the ſubject; but quere, if 
the court of Exchequer, as a court of equity, has ſuch con- 


current juriſdiction? It may indeed appoint a guardian 24 


lum to manage the defence of the infant, if a ſuit be 
commenced againſt him; a power which is incident to 
every court of juſtice. It may alſo, when the intereſt 
of an infant comes before it judicially, provide for its 
ſecurity and protection:? but whether it can appoint a 
guardian to an infant for general purpoles, where none 


Is appointed; or whether it can, in an Equal extent, 


exerciſe 
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as ſome fay, unleſs. where the huſband i 
plaintiff here in Chancery, to have the 
| mttiſtetz 


exerciſe that protective power which watches over the 
intereſt of infants in the court of Chancery, is a pon 
which I do not find any where ſolemnly determined, t 
which, with reference to the fiction upon which the 
_ equitable juriſdiction of the court of Exchequer is founded, 
I ſhould think at leaſt doubtful. That the general juril 
diction exerciſed by our court of Chancery, in the cal 
of infants, flows from its general authority, is furke 
evinced by the concurrent juriſdiction exerciſed by the 
Maſter of the Rolls, and by the appellate juriſdiQion d 
the Houſe of Lords, neither of. which have any juriſdic 
tion in the caſe of idiots and lunatics. Upon the whole, 
I ſubmit, that the general ſuperintendence and protein 
juriſdiction of the court, in the caſe of infants, is 
delegation of the duty of the Crown; that its gener 
juriſdiction was not even ſuſpended by the ſtatutes d 
H. 8., erecting the court of wards and liveties 
That the caſe of idiots and lunatics is diſtinguiſhable; 
the juriſdiction exerciſed in Chancery, as to the fi 
being the grant of an intereſt, and, in the latter, tt 
delegation of a power conferred by parliament, Wit 
reſpect to the extent of the juriſdiction of the coun df 
Chancery, as protective of the perſons and intereſts d 
infants, it may be material to obſerve, that the couſ 
may interpoſe even againſt that authority and diſcreti 
which the father has in general in the education and 
management of his child. Duke of Beaufort v. bt 
tie, 1 P. Wms. 702. Butler v. Freeman, Ambl. 3% 


Lord Shafiſbury's Caſe, 2 P. Wms. 117. Potts % 
| Nonos, 


n. II. Ch, II. S 1. Or EQUITY. 

truſtees transfer their eſtate, or for any other 
evour of the court: Then, indeed, when 
they had ſuch a hand upon him, they 


Norton, 24th April 1792, cited in Lord Shaftſbury's Cafe. 


Cruſe v. Orby Hunter, MS, Sittings after T. 1 790. 


Powel v. Cleaver, 2 Bro, Ch. Rep. 499. But, guere, if 


ſuch child muſt not be a ward of the court? ex parte War- 
ner, 4 Bro. Ch. Rep. 101, 102. A multo forliori, it may 
nterpoſe againſt perſons who derive their whole authority 
from the father. Therefore, though: the court cannot re- 
more a teſtamentary guardian appointed according to the 
ſlatute, or conſider his miſeondudt a centempt, unleſs the 
nfant be a ward of the court, Goodall v. Harris, 2 P. Wms. 
661., yet it may impoſe ſuch. reſtrictions as will prevent 
im from prejudicing the intereſts of his ward. Foſter 
„Denny, 2 Ch. Ca. 237. Roach v. Garvan, 1 Vez. 
100. As to guardians at common law, it ſeems admitted, 
at they may be removed, or be compelled to give ſe- 


ity, if there appear any danger of their abuſing either 


e infant's perſon or _ eſtate. Foſter v. Denny, 2 Ch. 
4. 237, 


(b) If therefore a man marry a ward of the court, with- 


ut the conſent of the court, he ſhall be committed for ſuch - 


ontempt, though it appear that he knew not that ſhe was a 
ad of the court, Herbert's caſe, 3 P. Wms. 116, and 

dere mult be a proper ſettlement made on the wife before 
ich contempt can be cleared, Stevens v. Savage, 1 Vez. 
un. 54. And guere, if the contempt can be cleared by 
* ward attaining her age, though ſhe ſhould be ready to 
ure her claim to a ſettlement, 


may 
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(2) Micoe 


V. Powell, 


x Vern. 
39- 


wife may by her next friend inſtitute a ſuit to reſtrain 
ſuch aſſignment. See Ellis v. Ellis, Ch. July 1793. MSS. 


A TREATISE | © pot 


may make him do ſuch things as ſhall 
be reaſonable (c), otherwiſe there is no 
colour in it (2). 2dly, This court, upon 
application made to it by guardians, has 
ſettled the maintenance of infants (d). And 
a coun 


(e) This equity is not pecoliar to infants wards « 
the court, it extends to all caſes, in which the huſhan! 
ſeeks through the medium of the court to make hi 
legal right to his wife's property available, ſee vol. i 
p. 88. 307. neither is this branch of juriſdiction pe 
liar to the court of Chancery, it equally extends u 
the court of Exchequer, It ſeems alſo, that as th 
huſband might defeat or prejudice the equity of th 
wife by aſſignment of her property, though in court, th 


(d) It was once conceived that a bill was neceſſan 
for the purpoſe of ſuch an order, but it is now ſettled 
that it may be done by petition ; ſee ex parte Ken, 
3 Bro. C. R. 88, and ex parte Salter, 3 Bro. Ch. 
500, where the caſes are brought together, upon the u. | 
thority of which the practice now proceeds. And » 
the court will allot maintenance for the infant out d 
the produce of his eſtate, it will alſo, in ſo doing 
conſider the circumſtances and ftate of the family; : 
where there is an elder ſon an infant, and other young! 
children who have no proviſi jon, the court will allor 
more ample maintenance to the guardian of the elde 
ſon, by which the younger children may be moi 
tained. Hervey v. Hervey, 2 P. Wms. 21. Sand 
| Il 


5. ll. Ch. Il. 58 . OF EQUITY. 


z court of equity may, by the approbation 
of an infant's relations, allot the infant 
maintenance out of a truſt eſtate though 
there be no proviſion in the truſt for that 
purpoſe: and this is founded on natural 
equity (3). But Chancery never allows 
the principal to be leſſened in maintenance 
of an infant (e). 3dly, If a man intrudes 
upon an infant, he ſhall receive the profits 
but as guardian, and the infant ſhall have 
an account againſt him in Chancery as 
guardian (F). For in the conſideration of 

this 


e. Duke of Athol, 2 Atk. 447. Petre v. Petre, 


[3 Alk. 511. Roach v. Garvan, 1 Vez. 160. Style v. 


Fyle, July 1790. MS. And as the court will in ſome 
cales order maintenance where none is directed, ſo in 
| other caſes it will refuſe to apply the fund for mainte- 
nance though ſo directed, .if the father be living and 
| of ſuffcient ability to maintain his child. Hughes v. 


(3) Engle- 
ficld v. 


Englefield, 
2 Vera. 
236. 


Ld Roſebe- 


ry v. Tay- 
lor, 25 Jan. 
1702. 

16 Vin. 
Ab. 442, 
443. 


| Hughes, 1 Bro. Ch. Rep. 387. That the court will 


in ſome caſes allow the principal to be broken in upon, 


dee Barlow v. Grant, 1 Vera. 255. Harvey v. Harvey, 


2 P. Wms. 22. 


e) See contra Barlow v. Grant, 1 Vern. 255, 
Where the legacy is of ſmall amount. 


(J) Though it is one of the peculiar duties of a 
court of equity to protect the right of infants, it muſt 
dot, as has been already obſerved, thence be inferred 

that 
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this court, he ſhall be looked upon 23 
truſtee for the infant (4). And if a man, 
| during a perſon's infancy, receives the pro. 
14)New- fits of an infant's eſtate, and continues tg 


* 


burgh v. : 

_ do ſo for ſeveral years after the infant comes 
e, I | : ; 

Vern. 295. Of age, before any entry is made on him; 


My yet he ſhall account for the profits through- 


Ack. 489. out, and not during the infancy only. And 
o it feems at law, he ſhould be charged in 
an action of account, as utor alienus. 


that they will at any period, or under any circum- 
ſtances, act upon ſuch indulgent diſpoſition ; for if an 
infant negle& to enter within ſix years after he comes 
of age, he is as much bound by the ſtatute of limia- 
tions from bringing a bill for an account of meſne pro- 
fits, as he is from an action of account at commos 
law. Lockey v. Lockey, Pre. Ch. 518. See 1 vo. 


149, note (m). 


kr II. Cb. II. S2. or EQUITY. 


SECTION II. 


for infants, and one or more guardians 
jointly (1), and the court of Chancery may 
aſſign one of the fix clerks to be guardian 
to an infant (2). But a guardian cannot 
be otherwiſe appointed, than by bringing 
the infant into court, or his praying a com- 
miſſion to have a guardian aſſigned him (3). 
Where there is a guardianſhip by the com- 
mon law, this court will intermeddle and 
order: but if there be a guardian by act 
of parliament (+), it cannot remove him 


(3) Guardians are appointed in Chancery where 
ſuch appointment is neceſſary to the purpoſe of pro- 
tecting the infant's general intereſt, or for the purpoſe 
of ſultaining a ſuit, or for the purpoſe of conſenting to 
the marriage of the infant. 


(b) By the law of England there are three manner 
of guardianſhips, wiz. by the common law, by ſtatute 
law, and by cuſtom. By the common law there are 
bor manner of guardians, viz. guardian in chivalry, 
guardian by ſocage, guardian by nature, guardian by 
reaſon of nurture, Co, Litt. 88, b. Raicliffe's caſe, 


3 Rep. 


\ UARDIANS are appointed (g) by writ 
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(1) Bertie v. 
Ld. Falk- 


land. 3 Ch. 
1 


(2; Anon. 2 
Ch. Ca. 164. 
Offley v. 
Jenny, 
Nelſ. Rep. 
Ch. 44 
(3, Lloydv. 
Carew, 1 
Eq. Ca. Ab. 
260. pl. 2. 
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(4) Foſter or her (4). Yet in this, and all other like 
v. Denny | 


2 Ch. Ca. Caſes, they ſhall give ſecurity not to mam 


237. 15 
Roach v. a | the 
Garvan, 1 | C | 

Yez. 158. Lecone v. Sheirs, I Vern. 442. | 


240 


3 Rep. 37. b. Though guardianſhips in chivalry | i 
now taken away by the 12 Ch. 2. c. 24, yet as the 
knowledge of ſome general points concerning it canao 
but be uſeful, I muſt beg to refer to Mr. Hargrave's note, 
Co, Litt, 93, note (11), in which the leading points upa 
it are brought together. See alſo 3 Com. Dig. tile 
Guardian. With reſpe& to guardianſhip by nature, the 
ſubject appears to be involved in conſiderable obſcuriy, 
principally occaſioned by the various and indefinite man- 
ner in which the right to ſuch ſpecies of guardianſhip, and 
the infants who are objects of it, have been conſidered. 
As to the right to guardianfhip by nature, Chief Bar 
Comyns ſtates, that guardianſhip by nature extend 
only to the father, and denies the right of the grand 
father to the wardſhip of the heir apparent, and refen 
to George's caſe, 6 Rep. 22.; but upon this point Mr, 
Hargrave obſerves, that it ſeems that not only thefs 
ther but alſo the mother, and every other anceſtor, n 
be guardians by nature, though with conſiderable di. 
ferences, ſuch as denote the ſuperiority of the father 
claim. The father hath the prior title to guarcianſp 
by nature; the mother the ſecond ; and as to other u- 
i ceſtors, if the infant happen to be heir apparent to tus 
as to both a paternal and maternal grandfather, pt 
haps in this equality of rights, priority of poſſeſſion d 
the infant's perſon may decide the preference, according 
to the general rule in «quali jure melior eff conditio p 
fidentis, But this difference merely reſpeQs the * 


pt. II. Ch. II. 9 2. OF EQUITY. 
the child, infra annos nubiles, or conſent 


child, 


tenure by knights-ſervice continued, there was another 


this guardianſhip when claimed by the father, for he was 
entitled to the cuſtody of the infant's perſon even againſt 
the lord in chivalry. But the mother and other anceſtors 
were not allowed to have the ſame preference. It is by 
this laſt diverſity that Lord Coke in Radcliffe's caſe, 3 Rep. 
38. b. reconciles the books, which appear to exclude the 
mother and all other anceſtors except the father, from 
puardianſhip by nature; it being obſerved by him, that they 


perſon was in conteſt with the lord in chivalry.” Co, Litt. 
05, Hargrave's note (12). Es 


With reſpe& to what infants are objects of this ſpecies 


Mr, ff guardianſhip, we find in ſome caſes that the father and 
ef other are denominated the natural guardians of all their 
may | hildren, Roach v. Garvan, 1 Vez. 158. Melliſh v. Da 
df ofta, 2 Atk. 15, Smith v. Marſhall, 2 Ark. 70. and in 


ome caſes, even the parents of illegitimate children are ſo 
onfidered. © Ord v. Blackett, 9 Mod. 117; and in other 
iſes, the guardianſhip of female children under ſixteen, as 
ren to the father and mother by the ſtatute of P. and M., 
laid to be jure nature. Radcliffe's caſe, 3 Rep. 39. a. 
on which dia, Mr. Hargrave obſerves, ** accord- 
g to the ſtrict language of our law, only an heir ap- 
arent can be the ſubject of guardianſhip by nature; 
lich reſtriction is ſo true that it hath even been 
Vor. II. | R doubted 


or be aiding tO the marriage of ſuch 


of ſucceſlon to guardianſhip by nature. But whilſt the 


difference which more ſtrongly marked the ſuperiority of 


enly apply to thoſe caſes, in which the right to the infant's 
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child, po annos nubiles, during mino- 
rity, without acquainting this court there- 


Thus, when in Chancery the father and mother are ſtyled 
or of any of their illegitimate iſſue, we ſhould ſuppoſe 


| ſort of guardianſhip, which the order and courſe of ns. 


mother, is entitled, by the proviſions of the St. 4 and 
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with 


doubted whether ſuch a guardianſhip can be of 2 
daughter whoſe heirſhip though denominated apparent, 
yet being liable to be ſuperſeded by the birth of a fon, is 
in effect rather of the preſumptive kind. Radcliſfe's cafe, 
3 Rep 38. b. Therefore, when guardianſhip by nature is 
extended to children in general, or to any but ſuch as are 
heirs apparent, it. is not conformable to the legal ſenſe of 
the terms amongſt us, but muſt be underſtood to have re- 
fereace to ſome rule independent of the common Jay, 


the natural guardians of all their children born in marriage, I 
thoſe who expreſs themſelves ſo generally to refer to that 
ture, ſo far as we are able to collect it by the light of rex 


ſon, ſeems to point out, and to mean that it is a good 
rule to regulate the guardianſhip by, where politire 


law is ſilent; and it is in the diſcretion of the lord ac 


chancellor to ſettle the guardianſhip, So too, when be 
lord Coke ſays the cuſtody of a female child under felt 
ſixteen, to which the father, and after his death, the 


5 P. & M., is jure nature, we ſhould underitand 
him to mean, not that ſuch a cuſtody was a gurt 
dianſhip by nature, recognized by our common [av 
but merely that it was a ſtatutarty guardianſhip, 
adopted by the legiſlature, in conformity to the diftat 
of nature, and upon principles of general reaſoning 
But though What our law calls guardianſhip by nature 


1 II. Ch. II. 9 2. 8 OF EQUITY. 


with (5). But the Chancery cannot re- 
ſtrain the infant from marriage ad annos 
nubiles. 


112. 


x 
1 


conclude, that parents have not a tight to the cuſtody of 
their other children, for our law gives the cuſtody of them 


neration of the following particulars concerning it: iſt, 


if txenty-one. 2d, It extends no further than the cuſ- 
dy of the infant's perſon. 3dly, It yields as to the 


G4), as they neceſſarily do in the cafe of father or mo- 
tier, if lands, held by a ſocage tenure, deſcend on the 
bein apparent, being an infant, and may in the caſe of other 
ace{tors, But guardianſhip in ſocage, ending at fourteen, 


guardian by nature till the infant's age of twenty-one ; ſee 
Gnh, 384. And laſtly, the father may diſappoint the 


pointing a teſtamentary guardian under the tatutes of 
Philip and Mary, and Charles the Second.“ 


« Geiss by ſocage, like the one in chi- 
nlry, ſprings wholly out of tenure; therefore the 
al: to it cannot ariſe, unleſs the infant is ſeized 
& lands or other hereditaments, lying in tenure, 


t thus confined to the heir apparent, yet we mult not thence 


to their parents | till the age of fourteen by the guardianſhip | 
of nurture 3 Co. Litt. 106. a. Mr. Hargrave, having ex- 
rained who are entitled to the guardianſhip by nature, and 
lat infants are the objects of it, concludes with an enu- 
{his guardianſhip continues till the infant attains the age 


cultody of the perſon to guardianſhip in ſocage, where 
tte tile to both guardianſhips concur in the ſame indivi- 


dulber and other anceſtors of the guardianſhip by nature, by | 


R 2 holden 


243 
(5) Foſter v. 


Denny, 2 


Ch. Ca. 237. 
Lord Ray- 
mond'scaſe, 


Forreſt. 58. 
emith v. Smith, 3 Atk. 304-; and fee Eyre v. Counteſs of e 2 P. Wms. 


te preſumes, that after that age, the father or other an- 
zltor, having a like title to both guardianſhips, becomes 


———— v W. n x Te 228 3 
r a” n 2 - 
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nubiles. But if a perſon appointed guardian, 
purſuant to the ſtatute (viz. 12 Car. II. 
cap. 


holden by ſocage. Like guardianſhip in chivalry, it is | 
deemed to take place on a deſcent only, though ſome hare | 
argued to the contrary ; ſee Quadring v. Downs, 2 Mod, 
176., where the point is decided; ſee alſo Vin. Ab. tit 1 

0 


Guardian (I). The title to this guardianſhip is in ſuch 
of the infants next of blood as cannot have by deſcent the n 
ſocage eſtate; in reſpe& of which the guardianſhip ariſes n 


by deſcent, without any diſtinction between the whole 
and half blood. If there are two or more in equal de- 
gree, he who firſt gains poſſeſſion of the heir ſhall hare] 


the cuſtody of hini; except where they happen to be bro- 0 
thers or ſiſters, or to be the infant's lineal anceſtor, the 50 
law preferring the eldeſt in the former caſe, and the father 15 
or other male anceſtor in the latter. But if the infant de Va 
rives lands by deſcent, both ex parte paternd and . 
farte maternd, in which caſe it may be poſſible not tt give 
find any next of kin incapable of inheriing to tt 1 
infant; the next of kin of either ſide, firſt ſeizing th Abr. 
infant, is entitled to the cuſtody of his perſon, and th that 
cuſtody of the lands coming ex parte paternd, goes | nur 
the maternal heir; and ſo vice verſd, as to the land ect 
coming ex parte muternd. Should however the infa vn 
derive lands by deſcent, in ſuch a way as lets in bo tans 
the paternal and maternal blood ſucceſſively to the wie 
heritance, but with a preference of the former; bm 
where the infant derives Jands by deſcent to a brothe ner 
who was the firſt purchaſer, and there is no next of pad; 
but ſuch as may inherit from the infant, it ſeems Wall 


ſettled who ſhould have the guardianſhip, If l 
| pe 


f. Il. Ch, 162. OF EQUITY. 2» 10 


p. 24.) dies or refuſes to take upon 
himſelf the n (6), the lord chan- 9 


cellor Ca. Ab 260. 
v. Ld. Folderneh 1 P. Wms. 703. note, 


rerſon entitled to be guardian in ſocage, is himſelf under 
the cuſtody of a guardian, the latter is entitled to the cuſ- 
way of both; to the former in his own right, and to the 
bittet, pur cauſe de ward, that is, in right of his wardfhip 
of the former, But, as it is wholly for the infant's be- 


ch 

he refit, and not in any reſpect for the guardian's profit, it is 
les rot a ſubject either of alienation, forfeiture, or ſucceſſion, 
ole s wardſhip in chivalry was; and conſequently if the 


guardian in ſocage becomes incapable, or dies, the ward- 
dip devolves upon the perſon next in degree of kindred 
vthe infant not being inheritable to him. Fitzherbert, 
ndeed, in his Natura Brevium, cites two caſes of Ed- 
ward the Third, in which guardian in ſocage granted the 
w4hip to a ſtranger, and the grant was awarded good; 
f. N. B. 143. The fame author too, in his Abridgement, 
pres another caſe of the ſame reign, according to which 
i leaſe of guardianſhip in ſocage was pleaded: Fitzh. 
abr. Garde; 161. But poſſibly theſe caſes import only, 
at a guardian in ſocage may place the body of the 
mant under the cuſtody of another, and that ſuch 
Jacing will be a good anſwer to an action for raviſh- 


afin of the ward, not that the guardianſhip itſelf may be 
doi w:ferred by bargain and ſale. However, ſhould theſe 
e | acient authorities not bear the former conſtruction, they 


kn ſuffciently anſwered by the doctrine and practice of 
ger times; for in them, the acknowledged qualities of 
pudjanſhip in ſocage being, that it is a perſonal truſt 
tolly for the infant's benefit, and neither tranſmiſ- 
* by ſucceſſion, nor deviſable, are not conſiſtent 
with 


pl. 2. Darcy 
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Van ghan's authority for ſaying, that, even in his time, com. 


' tenure, and even to his copyhold eltates, unleſs there i 


is entitled to take into his cuſtody the infant's perſon; 


This idea receives ſome countenance from the inſtances « 


provides, that he may bring ſuch action or actions in re 
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cellor may appoint a guardian (i), As to 
the cuſtody of lunatics, it is no quel- 


tlon 
with its being aſſignable; and we. have lord chief TY 


mon experience proved the contrary ; ſee Plow. 292. Vaugh, 
181, It extends not only to the perſon and ſocage eltates 
of the infant, but alſo to his hereditaments not lying in 


a ſpecial cuſtom for the lord's appointing a guardian of 
them; Egleton's caſe, 1 Ro. Abr. 4o. ; ſee alſo Hutt, 1;, 
and 2 Lutw. 1151. But, whether the guardian in * 


eſtate, we have not yet been able to aſcertain by any ex 
preſs authority, However, we are inclined to think tha 
perſonalty is included, except where by the cuſtom 0 
a particular place it happens to be liable to a different cu 
tody ; our idea being, that the cuſtody of the infant's pet 
ſon draws aſter it the cuſtody of every ſpecies of pic 
perty, for which the law hath not otherwiſe provide 


copynolds and hereditaments not lying in tenure ; for it 
cludivg which, it will be difficult ro account by any oth 
reaſon than the one we give for including perſonalty; it 
alſo ſtrongly confirmed by the manner in which the 12 
Cha. 2. c. 24. regulates the powers of the guardian whi 
it enables a father to appoint. And authorizing ſu 
guardian to take the cuſtody of the infant's perſonal eſt 
as well as of his lands, tenements, and hereditaments ; 


tion thereto, as by law a guardian in common ſe 
might do; words almoſt neceſſarily importing, that 
| perſo 


l. II. Ch. II. $ 2. OF EQUITY. | 


tion of right, but of prudence, and where 
no right, there is no wrong. It ſhall 
| never 


perſonal eſtate is equally an object of the cuſtody of the 


guardian in ſocage with the infant's real property, Yer 


we mult apprize the reader, that there is an expreſſion of 
lord chief juſtice Vaughan, in his reports, which con- 
veys, or ſeems 10 convey, a different opinion; for, ſpeak- 
ing of guardian under the ſtatute of Charles the Second, 


he ſays, this new guardian hath the cuſtody, not only of 


the lands deſcended or left by the father, but of lands and 


goods any way required or purchaſed by the infant, which | 


the guardian in ſocage had not; Vaugh. 186: lt is ſuper- 
ſeded both as to the body and lands, if the father exer- 


ciſes his power of appointing a teſtamentary or other guar- 


dian, according to the ſtatute of 12 Cha. 2. c. 24. Re- 
gularly it ends, when the infant, whether male or female, 
attains fourteen ; though ſome ſay, that this muſt be un- 


derltood, only where another guardian, either by election 


of the infant, or otherwiſe, is ready to ſucceed, and that 
the guardianſhip in ſocage continues in the mean time; 
Andr. 313.” Hargrave's note (13). | 


As to guardianſhip by ourture, it only occurs where 
the infant is without any other guardian; and none can 


have it except the father or mother. 8 E. 4- 7. b. Br. 
Guard, 70. 3. Co. 38. It extends no farther than the 
cuſtody and government of the infant's perſon, and de- 
termines at fourteen, in the caſe both of males and fe- 
males, Lord chief baron Comyns indeed refers to Fleta, 


s if, according to that ancient book, grandfathers and 


preat grandfathers might be guardians by nurture; 3 Com, 
Dig. 421. ; but the paſſage cited doth not point at this 


ſpecies | 
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never in this, or in any other cafe, be 
committed to any that will make gain of 
| it, 


of guardian, it deſcribing the patria poteſtas in general, and 


being apparently borrowed from the text of the Roman 
law ; nor will it bear the leaſt application to guardianſfip, 
as our own law regulates it,” Hargrave's note (13), Co. 
Lint. 119. b. 


By conſtruction of the ſtature 4 and g P. and BI. c. ö. 
the father might, by deed or will, aſſign a guardian to any 
woman child under the age of ſixteen. But, by the 12 


Car, 2. c. 24., which, conſidering the imbecillity of judg- 


ment in children of the age of fourteen, and the abolition 
of guardianſhip in chivalry, which Jaſted till the age of 
twenty-one, it is enacted, that wherf any perſon ſhall 
have any child or children, under the age of twenty-one 
years, and not married at the time of his death, it ſhall 
be lawful for the father of ſuch child or children, whether 
born or in ventre ſa mere, or whether ſuch father be with- 
in the age of twenty-one years, or of full age, by deed 


executed in his life-time, or by his laſt will, in the pre- 


ſence of two or more credible witneſſes, in ſuch manner, 


and from time to time, as he ſhall reſpectively think fit, 


to difpoſe of the cuſtody of ſuch child for and during 
ſuch time as ſuch child ſhall continue under the age of 
twenty-one years, or any lefs time, to any perfon or per- 
ſons in poſſeſſion or remainder, other than -popiſh recu- 
ſants, as the father ſhall appoint. Guardians ſo appointed 
are called teſtamentary guardians, or guardians by ſta- 
rute, = 


The 


» 11, Ch. II. g 2- OF EQUITY. 


it, or who is concerned to outlive the lu- 
natic, as being neareſt of blood, and en- 
titled 


beads: 


iſt, Who may appoint a teſtamentary guardian. 

2dly, To what child a teſtamentary guardian may be ap- 
pointed. 

zaly, Who may be appointed. 

wthly, How ſuch appointment may be made, 

zinly, When ſuch appointment determines ; and, 

bthly, The effect of ſuch appointment. 


if, As the father only is authorized to appoint a teſla- 
mentary guardian to his child, an appointment by the mo- 
ther is abſolutely void. Bedell v. Conſtable, Vaugh. 180. 
Ex parte Edwards, 3 Atk. 519. So alſo is an appointment 
by the guardian appointed by the father, for it is a perſonal 
ruſt, and not aſſignable. Bedell v. Conſtable, Vaugh. 
9. Melliſh v. Da Coſta, 2 Atk. 15. It has alſo been 
keld, that a copyholder is not within the ſtatute, the cuſ- 
tody of the infant belonging to the lord. Clench v. Cud- 
mire, 3 Lev. 395. | 

2dly, The father's power of appointment extends to all 
ls kgttmate children under twenty-one, and unmarried at 
lis deceaſe, or born after. I have confined it to legitimate 
dildren ; for, though a natural daughter is conſidered to 
& within the ſtatute of P. and M. Rex v. Corneforth, 


i, 1162., natural children are not within the ſtatute of 


Cb. 2. But though not within the ſtatute, the court will, 
ukſs ſome objection be ſhewn, adopt the nomination of 
| the 


The above claufes may be confidered under the following 
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note (o). 
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titled to the adminiſtration 35 and the al- 
lowance muſt be liberal and honour- 
able (7). 


the father. Ward v. St. Paul, 2 Bro. C. R. 583.; and 
Peckham v. Peckham, there ſtated in a note. 

zdly, Though popiſh recuſants are the only perſons | 
named in this act, there are other perſons diſabled by other 
ſtatutes. Se 9 10 W. c. 32., and the ſtatutes relative to | 
the qualifications for offices. See alſo Swin. part 3. 5 10. | 

4th, Though the father may diſpoſe of the cuſtody vf his | 
infant child by deed or will, yer if he diſpoſe of it by | 
deed, ſuch diſpoſition may be revoked by will. Lord 
Shafiſbury v. Hannam, Finch's Rep. 323. But if there 
be a covenant in the deed that the father will not revoke 
it, equity will not ſer it aſide, unleſs the condition be com- 
plied with, or the truſt be abuſed. Lecone v. Sheires, | 
Vern. 442. It has alſo been held, that a will merely ap- 
pointing a teſtamentary guardian, need not be proved 1n 
the ſpiritual ' court; for as it is an appointment which 
takes effect ſolely by act of parliament, the temporal court 
ſhould be judges thereof. Lady Chelter's Caſe, 1 Vent. 
207. And as the ſtatute preſcribes no particular form of 
diſpoſition or appointment, it is immaterial by what word 
the guardian is appointed, provided. the father's intent be 
ſufficiently apparent. Swinb. p. 3. c. 12. 

5th, That as the ſtatute declares ſuch guardianſhy 
ſhall continue till twenty-one, if ſo preſcribed by td 
father, it ſhall not be determined even by the mar 
riage of the infant. Mendez v, Mendez, 3 Atk. 62 
If a man deviſe the cuſtody of his beir apparent 
and no time is mentioned, yet it is a good deviſe © 
the cuſtody within the act, if the heir be under fou 


ic 


pr. Il. Ch. II, 92. OF EQUITY. 


teen at the death at the father; becauſe, by the deviſe, 

he guardianſhip is changed only as to the perſons, and left 
the ſame as to the heir. But if the heir be above fourteen, 
then the deviſe is void for the uncertainty ; for the a& did 


not intend that every heir ſhould be in cuſtody until twen- 
ty-one, but only {o Jong as the father ſhall appoint, not ex- 


ceeding that time. Bedell v. Conſtable, Vaugh. 184. 

6th, hat as the father, though under age, may grant 
the cuſtody of his heir, the land will follow as an incident 
given by law to attend it, though the father, being under 


age, could not have deviſed or demiſed his land in truſt 


for him directly. Bedell v. Conſtable, Vaugh. 178. 


The ſtatute 12 Car. 2. c. 24. $ 8, 9., further provides, 
that the appointment of ſuch teſtamentary guardians ſhall 
| be effeQual againſt all claiming as guardians in ſocage, or 
otherwiſe ; and that the guardian ſo appointed ſhall have 
raviſhment of ward or treſpaſs, and recover damages as 
for the ward's benefit ; and that ſuch guardian ſhall have 
the cuſtody of the infant's eſtate, both real and perſonal, 
and have the ſame actions in relation to them as guardian 
in ſocage, But though a teſtamentary guardian ſhall 
have cuſtody of the infant's real eſtate, a leaſe granted 
by him of the infant's real eſtate is abſolutely void. Roe 
on dem, of Parry v. Hodgſon, 2 Wilſ. 129, 135, And 
though teſtamentary guardians are not ſo immediately ſub- 
ect to the direction of the cout of Chancery, yet they are 
vithin its preventive and controlling juriſdiction. If, there- 
lore, the court has reaſon to apprehend that a teſtamentary 
guardian meditates an injury to his ward, it will in- 
terpoſe, and if poſſible prevent the miſchief. Duke of 
Beaufort v. Bertie, 1 P. Wms. 704, 705. But ſee 
| | Morgan 
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Morgan v. Dillen, 9 Mod. 135. ; which decree was re. 
verſed by the Houſe of Lords. 3 Bro. P. C. 341. Bu 
whatever doubt may exiſt as to the juriſdiction of the 
court of Chancery to remove a teſtamentary guardian, 
merely for the purpoſe of preventing miſchief to the ward, 
there can be no doubt but that the court may control a 
guardian who has actually miſconduct ed himfelf, See 
Anon. 1 Sid. 424 See alſo the cafe of Lord Noel v. 
Somerſet, referred to in Roach v. Garvan, 1 Vez. 160. 
That a teſtamentary guardian may be removed, if he be. 
come a Junatic, fee c parte Lady Ann Brydges, H. I. 


1791. That the power of a father to appoint a teſtamen- 


tary guardian to female children, under 4 and 5 Ph. and 
M. c. 8., does extend to natural children, ſee Rex v. 
Corneforth, Stra. 1162; and that natural children are not 


within the ſtatute of Charles 2., fee Ward v. St. Paul, 2 


Bro. Ch. R. 583. But, though natural children are not 


within the act of Ch. 2, the court will adopt the nomi- 


nation of the reputed father, without referring it to a 
Maſter, unleſs ſome objection be ſtated to the perſon named 
by the father. Ward wv. St. Paul, 2 Bro. Ch. Rep. 583. ; 
and Peckham v. Peckham, there cited in a note, 

(i) And a guardian fo appointed is competent to con- 
ſent to. the marriage of an infant. Ex parte Birchell, 3 


Ark. 813. But a petition, that a guardian may be aſſigned, 


unleſs to carry on a ſuit, or protect an intereſt, mult be 


_ purſuant to the ſtatute. Ex parte, 1 Bro. Ch. Rep. 556. 


| 
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SECTION III. 


TUTOR or guardian was looked upon 

in the civil (1) law to be in the place 
of a father to the minor, who, by reaſon 
of the infirmity of his age, was deemed 
unable to take care of himſelf: and the 
particulars of his charge was, firſt, of his 
perſon and education, and to lay out all 
reaſonable expences for him, in proportion 
to the value of his eſtate, ſince it was not 
his eſtate alone, but his morals, that he was 
appointed to look aſter. But, in the ſecond 
place, he was to take care of his patrimony, 
and to be as provident of his affairs, as a 
prudent maſter of a family is of his own ; 
and the power of the tutor was limited to 
hat might be profitable to the minor, for 
{ far they thought his authority eftabliſhed 


by juſtice itfelf. And fo it ſeems formerly 


in the law of England (2), he that was 
conſtituted tutor or guardian ought to ſee 
that the heir be well brought up, and that 
his eſtate be ſafely kept; for he can do 
nothing but for the profit and benefit of 
the infant, nor intermeddle with any thing 


but 
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(1) Dig. 
lib. 26. tit. 
7, 27, 30. 
Cod. lib. 5. 
tit. 59. 
Vinnius, in 
Inſt. lib. 1. 
tit. 21. 


(2) Cowel's 


Inſt. lib. t. 
tit. 2T, 24- 
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fore his admiſſion, and to make oath to 


render an exact and true account of his 


A TREATISE Book ll. 


but of what he may render an account (H). 
And he was bound to put in ſecurity be- 


adminiſter the affairs of the minor to his 
profit and benefit; to exhibit a true and 
faithful inventory of all the goods, and to 


office, whenſoever it was required by the 
Judge, which is the ſame oath that was 
adminiſtered to all executors and admini- 
ſtrators. But this law is not now obſerved 
here, as it was in Rome, to the great de- 
triment of many minors. But, both in 
Chancery and in the civil law, an infant 
might call his guardian to an account, even 
during his minority, if there fell out any 
thing that made it neceſſary. | 


(k) And therefore a guardian cannot preſent to a 
church. Co. Litt. 89. a. Cro. Jac. 99. Hearle 
v. Greenbank, 3 Atk. 710. Arthington, v. Coverley, 
2 Eq. Ca. Ab. 518. But, uære, Whether the court 
will not control the preſentation by the infant, if im- 
properly obtained, without the concurreace of the 
guardian? See 1 vol. 77, 78. 


c. li. ox ETV. 


BOOK THE THIRD. 


Of Mortgages and Pledges. | 


c HAP. I. 
Their Nature. 
"SLECTION 1. 


T follows, in the next place, that we 
treat of mortgages and pledges. This 
nd of agreement was uſeleſs in a ſtate of 
nature; becauſe it was lawful for the 
debtor in that ſtate, to ſeize on any part of 
the creditor's goods or eſtate, without any 
pecial contract (1). For right reaſon, and 
the nature of ſociety, prohibits not all 
force, but that which is repugnant to ſo- 

ciety; that is, which depriveth another of 
lis right. For the end of ſociety is, that, 
by mutual aid, every one may enjoy his 
own. And, as naturally every man may 
indicate his own right, ſo, to profit 
mother, in what he can juſtly, is not only 
| lawful, 
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lawful, but alſo commendable. But civil 


commonwealth a certain greater right over 
therefore, ſo far it may and will prohibit | 


were there any mortgages of lands with us 
while the feudal tenures were on foot (a); 


| them being apparent ſubſequent to the introduction, and 


which ſuch right of alienation exiſts, the qualified or 
conditional exerciſe of it, by way of mortgage, or at 


vilized ſociety, would naturally ſuggeſt ſuch a mode 


| Tow, namely, mortgaging their lands until the enſuing 
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ſociety being ordained for the maintenance 
of tranquillity, there ariſes preſently to the 


us, ſo far as is neceſſary to that end; and, 


that promiſcuous right of reſiſting. Nor 


9 


| 
| 
| 
| 


becauſe 
72 
| 


(a) The feudal Gllen being, in its FI 
conſiſtent with the tenant's right of mortgaging 0 
lands, may be reaſonably conſidered as having, during its 
prevalence in this country, at leaſt ſuſpended the general 
exerciſe of ſuch right; but that mortgages were not 
known in England prior to the introduction of that ſyſtem, | 
can by no means be correctly inferred, from no trace of 


during the continuance of ſuch ſyſtem, — | 

The nature of a mortgage preſuppaſes the right of 
alienation, at leaſt for a certain time; and indeed 1 
ſeems difficult to conceive, that, in any country in 


lealt the vadium wivum, ſhould be whally unknown. 
The temporary wants of mankjnd, in a flate of ci- 


of providing for them; and, accordingly, we find the 
Jews, in the earlieſt period, availing themſelves of 
this ſpecies of alienation, as far as their law would al 


m_ 
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becauſe ſuch conveyances were looked 
upon as a ſort of fraud on the conſtitution. 


given about the time of H. 3., and it 
became a maxim in law, that the purity 
of a fee-fimple imported a power of dif- 
poling of it as the owner pleaſed, there 


jubilee, For an account of this. ſolemnity, ſee 2 vol. An- 
dot Univerſal- Hiſtory, p. 130, 131. From the Jews, 
the notion of mortgages is ſaid to have been derived to 
the Greeks and Romans ; and we are by ſome. ſuppoſed 
v have borrowed it from the civil law. See 3 Ba. 

ide Mortgage, and Powell on Mortgages. The origin of 


be&, it appears to me to be wholly immaterial. I ſhall, 
'terefore, merely remark, that though it was a rule in the 
kadal law, that feudalia invito domino aut agnatis non rede 


ad conſequently might mortgage his lands. Feud. lib, 2. 
u. 5. 9 5. As to our having borrowed the idea of a 
portgage from the civil Jaw, Mr. Butler obſerves, that it 
wears from Littleton, g 332., that they were introduced, 
5 upon the model of the Roman pignus or hypotheca, 
at ln upon the common law doctrine of conditions: an 
Berration which, however correct as to the mortgage it- 
ci- el, certainly does not apply to the equity of redemption, 


ode web, in courts of equity, is, prior to forecloſure, con- 
the Kred as an incident inſeparable from it. Vid Vipnius in 


; of kl lib. z. tit. 15. 
Vor. II. 8 "REM 


Bit when a licence of alienation: Was 


oy uluage is ſeldom of much concern, and, on the preſent | 


ſwjictuntur Hypothece 3 yet that it appears from Craig, that, 
ih the concurrence of the lord, the tenant might alien, 
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(2) § 332. 


Co. Litt. 
205. 


were two ways of pledging lands introduced, 
tuum. Ihe firſt is, where a man borrows a 


the ſame out of the iſſues and profits; ſo 


caſe, if he does not pay, then the land is 


A TREATISE. | Book i. 


which Littleton (2) diſtinguiſhes by the 


names of vadium vivum, and vadiun mir. 


ſum of nioney of another, and makes an 
eſtate of lands to him, until he hath received 


that neither the money nor the land dies, or 
is loſt. 'The other, where a feoffment is 
made upon condition, that if the feoffor pay 
to the feoffee ſuch a ſum by ſuch a day, that 
then the feoffor may enter, &c. In this 


taken from him for ever; and if he does, 
then the pledge is dead as to the tenant, Vc. 


OF EQUITY. 


SECTION I 


HESE ſorts of conveyances, being uſu- 
ally made in fee-fimple, were ex- 
poled to many inconveniencies; for the 
eſtate being abſolute at law, on default of 
payment, was ſubject to the dower of the 
wife of the feoffee, and all other his real 
charges and incumbrances ; and, therefore, 
o prevent this (6), the ancient courſe in 
maortgages 


) With the ſame view, mortgages, for a longer term 
& years, were, at a very early period, introduced; ſee 
Madox's Formulare, 230. ; which was attended with this 
urantage, that, on the death of the mortgagee, the term 
ad right in equity to receive the mortgage debt veſt in the 
ime perſon; whereas, in caſes of mortgages in fee, the 
lac, on the death of the mortgagee, goes to his heir or 
terſe, and the money is payable to his executur or admi- 
"\irator, This produces a ſeparation of rights, that is 
tn attended with great inconvenience, both to the mort- 
Nor and the mortgagee. On the other hand, in caſe of 
wrtoages for years, there is this defect, that if the eſtate 
biorecloſed, the -mortgagee will be only entitled for his 
n. To guard againft which, it has been thought ad- 
"able to make the mortgagor covenant, that, on non- 
nent of the money, he will not on'y confir the term, 

8 2 | Las 
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(1) Naſn v. 


Preſton, 


190. 191. 
Madox's 
Formulare, 


569. 


7 Rolls, vol. 3. p. 259. And though the right to redee 


right; and ſince the lands were originally 


firſt eſtate, as well after as before the condi- 
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mortgages was to join another with the 
mortgagee in the conveyance (1). But 
the court of Chancery, though at firſt they 
made a ſcruple of breaking in upon the 
rules of law (c), have now ſet this matter 


only a ſecurity for the money, therefore 
the payment of the money doth, in conſi- 
deration of equity, put the feoffor in his 


tion broken. 


but alſo convey the freehold and inheritance to the mon- 
gagor, or as he ſhall appoint, diſcharged of all equity of 
redemption.“ Mr. Butler's note (1), Co. Litt. 206. 


(e) Lord Hale obſerves, that, in 14 Rich, 2., the par. 


liament would not admit of redemption. See the printed 


within a certain period is now incontrovertibly eſtabliſhed 
yet I have not been able to trace the period when ſuch 
right was firſt allowed, | | 


G1 13. OF EQUITY. . 


SECTION Hl. 


\ ND although, with reſpect to the ſur- 
A plus of the eftate over and above 
the mortgage money, the mortgagee is 
uſually looked upon in equity as a truſtee 
for the mortgagor (d), yet there is a dif- 

ference 


%) As to the nature of the eſtates of the mortgagor 
ud mortgagee, it ſeems to be at length ſettled, that as the 
nortgagee is conſidered as holding the eſtate merely in the 
mure of a pledge, or ſecurity for payment of his money, 
mortgage, though in fee, (the legal eſtate in which de- 
kends to the heir at law,) is conſidered in equity "_ as 
jeſonal eſtate. | 

Hence alſo a mortgagee, though in poſſeſhon, will, in 
ale of a living becoming vacant prior to forecloſure, be 
tompelled in equity to preſent the nominee of the mortga- 
jor; Jory v. Cox, Pre, Chan. 71. Amhurſt v. Dawling, 
: Vern, 401. 3 and that, even though nothing but the ad- 
won is mortgaged to him, and the deed contain a co- 
nant, that, on any avoidance, the mortgagee ſhould 
Went ; Mackenzie v. Robinſon, 3 Atk. 559. fot, in 
ch caſe, though the preſentation is not deemed the ſub- 
ol value, and therefore cannot be brought into the ac- 
nt, it might be a benefit beyond the ſecuring of the 
macipal debt, and lawful intereſt thereon ; which decifion 
rules that of Gardiner v. Griffith, 2 PV. Wms. 403. 
1 ſuch caſe, however, it is ſaid, that the mortgagee of 
the 


0 
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' ference betwixt a truſt and a power of re- 


demption. For a truſt is created by the 
contract of the party, and he may dire& 
it as he pleaſes, and may provide for the 


execution of it, and therefore they only are 


bound by it .who come in in privity of 
eſtate, or with notice, or without a conſi- 
deration. As a tenant in dower is bound 
by it, becauſe ſhe is in the per; but not 2 
tenancy by the curteſy, who is in the pf. 
Nor ſhall any other, who comes in in the 


poſt, be liable to it, without expreſs men- 


tion made by the party. But a power of 


the advowſon might pray a ſale. Mackenzie v. Robinſon. 
But, quere, If ſuch ſale could be decreed pending an 
avoidance? The mortgagee may, however, grant leaſes 
of the premiſes, and avoid ſuch leaſes as have, ſince his 
mortgage, been granted by the mortgagor. 

As to the eſtate of the mortgagor, though forme] 
doubted whether he had more than a right of redemption, 
it is now eſtabliſhed, that he hath an actual eſtate in equity 
which may be deviſed, granted, and entailed, and o 
which there is a pgſſeſſio fratris, and a tenancy by the cur 
teſy. Caſborne v. Scarfe, 1 Atk. 603. But as to li 
poſſeſhon of the mortgaged premiſes, he only holds tix 
by the will or permiſſion of the mortgagee, who may, | 
ejectment, and without notice, recover againſt him or Þ 
tenant. Keeche v. Hall, Doug. 21. Moſs v. Gallimort 
Doug. 279. | 5 


redemptio 


Ck. 1. 5 3. en, > 465 


redemption is an equitable right, inherent 

in the land, and binds all perſons in the 

»ſt, or otherwiſe, becauſe it is an an- 

cient right, which the party is entitled 

to in equity. And although, by the eſ- 

cheat, the tenure is extinguiſhed, that 

will be nothing to the purpoſe, becauſe 

the party may be recompenſed by the 

court for that, by a decree for rent, or 

part of the land itſelf, or ſome other ſa- 
tisfaction. And it is of ſuch confider- 

ation in the eye of the law, that the 

law takes notice of an equity of re- 
demption, and makes it aſſignable or de- | 
viſable ( I ). | | (: I 2 


ney- Gene- 


ral. Hard. 459. Caſborne v. Scarfe, 1 Atk. 605. 


EY 


(.) Heward 
v. Harris, 
1 Vern. 
191. 
| Newcomb 
v. Bonham, 
2 Ch. Ca. 
61. 


Talbot v. 


Bradill, 

1 Vern. 
133, 
Miller v. 
Lees, 2 
Atk. 494- 
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SECTION Iv. 


X ND equity is part of the law of Erx. 
land, ſo that it cannot any manner 
of way be provided by agreement, in caſe 
of a mortgage, that the court of Chancery 


| ſhould not give relief (e). For ſuch an 
agreement would be contrary to natural 


Juſtice in the creation of it, and prove a 
general miſchief; becauſe every lender 
would by this method make himſelf chan- 
cellor in his own caſe, and prevent the 
judgment of this court (1). Neither ſhall 
a man have intereſt for his money, anda 
collateral advantage beſides for the loan of 
it, or clog the redemption with any by-. 
agreement, ſince this would be to let in 


(e) This rule is not confined to caſes of redemption of 
mortgages, it being at leaſt a general rule, that the juriſ- 
dition of a court of equity cannot be oufted by the 
agreement of the parties. Fry v. Porter, 1 Ch. Ca. 141. 
Wellington v. M*Intoſh, 2 Atk. 569. The authority cf 
which laſt caſe, though ſhaken by the judgment in Hal- 
hide v. Fenning, 2 Bro. Ch. Rep. 336, is re{torcd by the 
judgment in Mitchel] v. Harris, 2 Vez. Jun. 129. 


all 


cl fe OF EQUITY. 


al manner of extortion and uſury (2). 
But there is a difference between mortgages 
of Exchequer annuities and common ſtock, 
the value of which depends upon imagina- 
tion, rather than a real value; for annuities 
xe a certain ſecurity, and carry a conſtant 
intereſt, and therefore are to be conſidered 
as mortgages of lands, and cannot be fold 
alter forfeiture without forecloſure (F). 
Yet annuities mortgaged are now held ir- 
redeemable after forfeiture, unleſs there 
be an expreſs agreement, that the mort- 
gagee may ſell after forfeiture (3). | 


(2) Jen-. 
nings v. 
Ward, 

2 Vern. 
520. 


( 3 Man- 
ning v. 
Scott, ath 


Nov. 1774. 7 5th Vin. Ab. 476. marg. 


(J) So held by Lord Hurcourt in Tucker v. Wilſon, 
P. Ws. 261. But the decree was afterwards reverſed 
by the Houſe of Lords. See 1 Bro. P. C. 494. See alſo 
Lockwood v. Ewer, 2 Atk. 303. In which caſe Lord 


Lardwicke held, that it was not neceſfary to bring a bill of 


ſorccloſure on a mortgage of ſtock. 
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his kinſwoman, upon condition, that if he 


(1) Bon- 
ham v. 
Newcomb, 
2 Ventr. 


364. 


where the conveyance is in conſideration o 


Vern. 232., in his reverſal of Lord Nottingham's decree 


SECTION V. 


N D notwithſtanding, that in a common 
mortgage, ſuch covenants ought not to 
be regarded, for the general inconvenience Wl 
that would follow (3); yet this reaſoning | 
cannot extend, where it is made with an Wl 
intention to ſettle the eſtate, beſides the 
conſideration of the money paid. As 


100. paid to him by a perſon that married 


did not repay the money with intereſt dur 
ing his life, his heirs, Oc. ſhould ther 
have no power to redeem ; this court car 
neither ſhorten nor enlarge the time that 
is given by expreſs covenant and agreemen 
of the parties (1). So where there is 


(J) The circumſtances, which brought this caſe out « 
the general rule, that an eſtate cannot be a mortgage at 0 
time, and an abſolute purchaſe at another, 1 Vern, 192 
are very fully obſerved upon by Lord Keeper North, 


ſce alſo Sir Nicholas Wolſtan v Afton, Hard. 511. 


clau 


0. I. 5. OF EQUITY. 


cauſe or proviſion to re-purchaſe in a 


conveyance, the time limited ought pre- 
ciſely to be obſerved (2). But then this 
muſt be in caſe the court are fully ſatisfied, 
that it was not originally a mortgage, but 
au abſolute purchaſe (%): or elſe a redemp- 
ton may be decreed at any time within 
menty years after the time of repurchaſing 
1s out. | 


(0) For if the parties appear to have intended a mort. 
gage, the mortgagor ſhall be allowed to redeem, notwith- 
landing any condition that it ſhould in any future event 
cperate as a purchaſe ; Manlove v. Ball, 2 Vern. 84. Wil- 
kn v. Winnell, 1 Vern. 488. Fulthorpe v. Torſter, x 
Vern, 476. Coppleſtone v. Boxall, i Ch. Ca. 1. Clench 
e. Witherby, Rep. Temp. Finch, 376. ; but fee Floyer v. 
Leyington, 1 P. Wms. 268. Mellor v. Lees, 2 Atk. 494. 
Taburgh v. Echlin, 4 Bro. P. C. 142. ; and Powell on 
Mortgager, 31.3 a mortgage will not however be eaſily 
relumed againſt an abſolute conveyance, eſpecially if the 
joſeſtion has gone along with the conveyance ; Cottrell v. 


267 


0 


(2) Barrel 


v. Sabine. 
Vern. 268. 
Endſworth 
v. Griflith, 
I5 Vin. Ab, 
468. c. 8. 


Parchaſe, Forreſt. 61. ; but parol evidence is admiſſible, to 


lew or explain the real intention and purpoſe of the par- 
les; though the conveyance be abſolute ; ſee Sir G. Max- 


ell v. Lady Montacurte, Pre. Ch. 526 Walker . 


Walker, 2 Ark. 98. Joyaes v. Statham, 3 Atk, 388. 
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may be mentioned ſometimes as a' pro- 
per direction to go by (i); for the courts o 


A TREATISE Book 111, i © 


SECTION Vt. 


ND in equity there is no time limited 
for the redemption of a mortgage, and] 

the common doctrine in the court of Chan- 
cery is, that mortgages were not within the 
ſtatute of limitations, however that ſtatute 


equity are tender of ſettling any ſet time, 
becauſe there can be no queſtion in whom 
the property of the pawn is, when I poſſes 
it as another's, and proſcription was intro- 
duced only to put an end to ſuits, and ſet 
tle property which would otherwiſe be un- 
certain. Beſides, a man can never be in- 
jured, if he receives principal, intereſt, 
and coſts : but the proprietor of the land 


(i) No rule appears to have prevailed in the civil Jaw, te 
ſtrictive of the time of redemption ; as to the reaſons upo 
which is founded the limitation of ſuch right in our law, ſet 
Mr. Powell's Treatiſe on Mortgages, in which that point 
and indeed the whole ſubject relative to mortgages, is con 
ſidered with great exactneſs and diſcrimination ; ſee allo | 
vol. B. 1. c. 4. H 27. note (5) p. 32.2. 


0. L. 96. OF EQUITY. 


;s injured, if he parts with his poſſeſſion un- 
der the true value (1). Yet where a man 
comes in at an old hand, the poſſeſſor ſhall 
count no farther than for the profits made 
in his own time (2), and upon extraordinary 
arcumſtanees, it may be reaſonable to debar 
tim altogether of the power of redemption ; 
ind fo this court ſometimes hath allowed 
kogth of time to be pleaded (c) in bar, when 
he mortgaged eſtate hath deſcended as a fee, 


ad where the poſſeſſor would be entangled 
n a long account (3). 


Harvey, 3 P. Wms. 288 note (b). Frazer v. Moor, Bunb. 54. 


ſuch circumſtance by demurrer, is very much ſhaken ; 
Apoas v. Pickerall, 3 Atk, 225. Eſdell v. Puchannan, 
t Vez, Jun. 8 3. : 


ithout entry or claim from the mortgagor, 


0) Though it ſeems agreed, that length of time may be 
jeaded in bar of redemption, yet the authority of the caſes 
nyhich the defendant has been allowed to take advantage 
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(1)1Eq.Ca. 
Ab. 313. 
note (a). 


(2) Pearſon 
v. Pulley, 1 
Ch. Ca. 1oa. 
Cloberry v. 
Symonds, 1 
Vern. 397. 


) 


(3) Sanders 
v. Hord, 


I Ch. Rep. 97. Clapham v. Bowyer, 1 Ch. Rep. 110. Jenner v. Tracy. Belch 
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(1) White 
v. Ewer, 2 
Ventr. 340. 


| (for the ſtatute of 21 Jac. cap. 16. did 


there are ſuch particular circumſtances as 


A TREATISE Book Ill 


SECTION VII. 


ND it ſeems, now the court will not 
. relieve mortgages after twenty years, 


adjudge 1t reaſonable to limit the time of 
entry to that number of years,) unleſs 


may vary the ordinary caſe, as infants, 
feme coverts (J)), c. (which are provided 
for by the ſtatute itſelf. And although 
theſe matters in equity are to be governed 
by the courſe of the court, yet it is belt 
to ſquare the rules of equity, as near 
the rules of reaſon and law as may 
be (1). Lo if there were infants : Yet 
the time kaving begun upon the ancel- 
tor, it ſhall run even upon infants (%, 


(/) With reſpet to perſons labouring under any legs 
55 i ; ; : : 1 
diſability, it may be material to remark, that not on 
they, but their heirs, are not within the above rule as U 


redemption ; Carnel v. Sykes, 1 Ch. Rep. 103. 


(n) So alſo in the caſe of coverture or tenancy by 1th V 
curteſy; ſee Anon. 2 Atk, 233: fn 


0.197. or EQUITY. 4 


x it is at law, in the caſe of a fine (2). 
But where a bill has been brought, and 
m account decreed within twenty years (n), | 
a redemption may be decreed (3) upon the 
foot of that account. So if the mortgagor 
greed the mortgagee ſhould enter, and 
told till he was ſatisfied (o); this is in na- 

| ture 


() In the caſe of St. john v. Turner, 2 Vern. 


us., which may appear irreconcilable with this rule, 


tis obſervable that the decree was not within twenty 
rears, 


0) So if an account appear to have been made out be- 


men the mortgagor and mortgagee within twenty years; 


Aron. 2 Atk. 333. ; or even if the mortgagor appear to 
ure treated the eſtate as in mortgage, for the rule, pro- 


zding on the notion of a dereliction of the pledge, and 


ke dificulty of making up accounts after great length of 
ine, it cannot apply to caſes where the party in poſle(- 
un of the pledge continues to treat it as ſubject to re- 
enptien; Ord v. Smith, Sel. Ca. Ch. 9. Palmer v. 
jekſon, 5 Bro. P. C. 194. Conway v. Shrimpton, 2 
I. Ca. Ab. 596 ca. 10. 1 Bro. P. C. 30g. Perry v. 
lrſton, 2 Bro. Ch. Rep. 397.; or receive or demand 
net; Traſh v. White, 3 Bro. Ch. Rep. 289; or 
aaſ:nts that the mortgage ſhould be redeemed 3 Proc- 
1 v. Oates, 2 Atk. 140. Still Jeſs does the rule 
N, where the mortgagor continues in poſſeſſion 
nn of a part of the mortgaged premiſes ; Rakeſtraw v. 
leuer, Sel, Ca. Ch. 55. It may be proper in this 


place 


V. Spence, I 


71 
(2) Knowles 


Eq. Ca Ab · 
2206. - Ts 
John v. 


( 3) Proctor 
v Cowper. 
2 Vern. 377. 
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(4) orde v. 
FHemming, 
IVern. 418. 


takes from a mortgagor the right of redemption, if he 


A TREATISE Book Ill. 


ture of a Welch mortgage, and in fuch 
caſe, the length of time is no objec. 
tion (4). | 


place to adyert to the St. 4 & 5, W. & M. c. 162, which 


afterwards mortgage the ſame premiſes without communi- 


cating by notice in writing the prior ineumbrance to the ; 

ſiuhſequent mortgagee ; ſee Stafford v. Selby, 2 Vern. 
389. ; in which caſe ſeveral points are determined upon 

the conſtruction of this ſtature. _ 

We) 

10 

— ̃ —[— 1 

ne! 

100 

A 

"gp fan] 

SECTION VIII. # 

| 5 | V. 

| A ND this court cannot ſhorten the tim 

'A. of redemption which the partie 

have agreed upon (2), but when that ii 

| alt 

(>) The right of redemption is not confined to th 4 

mortgagor, his heirs, executors, aſhgnees, or ſubſſ *j- 

quent incumbrances; but extends to all perſons cla Jak 

ing any intereſt whatever in the premiſes, as ag a0 

the mortgagor ; therefore a perſon. claiming unde 

deed, void (as being voluntary) againſt a ſubſequ we 

mortgageg may redeem, for the deed though void 1 

to the mortgagee, is binding on the mortgagor; Ra 

v. Can Vo 


0.1. 0s. or tQUITY. 
paſt (7), che practice is to forecloſe (1). 


Yet at the common law, in the caſe of in- 


ant is not bound to anſwer till full age, and 


though the debt were elear and indiſput- 


Cutwright, 1 Ch. Ca. 59. 1 Vern. 193.; 4 fortiori 
nay any perſon who has acquired for valuable conſidera- 
jon, an intereſt in the land, as a tenant under the mort- 
zor; Keech G. Hall, Doug. Rep. 21, 22., or a judg- 
nent-creditor, having previouſly ſued out a writ of execu- 
n; King v. Marrifſal, cited in Shirley v. Watts, 3 
uk. 200. or a tenant by elegit, ſtatute merchant or 
lyle, or tenant by the curteſy or in dower; Jones v. Me- 
bn, Bunb. 346.; or a jointreſs, Howard v. Harris, 
ern. 33:; the crown may alfo redeem eſtates mortgaged 
nd afterwards forfeited by the treaſon, Cc. of the 
urpagor ; Attorney General v. Crofts, i Bro. P. C. 


2, 


% The mortgagee may not only inſtitute his ſuit in 
auity to forecloſe, but may at the fame time, if out of 
kelion, (except under particular circumſtances,) bring 


o tl 
ſubll dent at law to obtain the poſſeſhon, Rooth v. Booth, 
* Ak. 343 ; or if the perſonal ellate be deficient, and the 
d perſonal repreſentative of the mortgagor be the 


at perſon, he may pray a ſale of the mortgaged premiſes 
ie firlt inflance. Daniel 'v. Skipwith, 2 Bro. Ch. 
155. | | 


| Yor. II. 1 Za 


nder 
equ 
bid 

Ra 
Ca 


ſants, the parol was to demur, and the i in- 


he regiſter, parliament, and common law 
fire no execution againſt the infant heir, 
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(1) Bonham 
v. New - 


comb, 2 


Ventr. 364. 
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(2) Anon. 2 
Ch. Ca. 164. 


(3) Lord 

Falkland v. 

Bertie, 2 
Vern, 342. 


(4)Booth v. 
Rich, 1 


' Vern. 395. 


Benn ett 
Edwards, 2 
Vern. 392. 


unleſs there be ſome fraud or colluſfon : As to caſes i 


 Mongages, 448. 


A TREATISE Baer . 


able, as by : a judgment or ſtatute; but the 
contrary is done in chancery (2). Hoy: 
ever, in equity, the intereſt of infants is 
ſo far regarded and taken care of, that no 
decree ſhall be made againſt an infant (r) 
without having a day given him to ſhey 
cauſe after he comes of age (3). And 
there being an infant in the caſe, we can- 
not forecloſe him without a day to ſhey 
cauſe (s) after he comes of age. But the 
proper way in ſuch a caſe, 1s to decree the 
lands to be ſold to pay the debts, and that 
wilt bind the infant (4). So if lands are 
deviſed to be ſold for payment of debts, 
the lands miy be decreed to be ſold, with- 
out giving the heir, who is an infant, a 
day to ſhew cauſe, when he comes of 


(r) This protection is peculiar to the diſability of infan- 
cy ; for a feme covert may be foreclofed, and ſhall have nc 
day given to her or her heirs to ſhew cauſe after the cover 
ture is determined: Mallack v. Galton, 3 P. Wars, 352 


which equity will open the ee, ſee Powell e 


(5) The only cauſe, however, which he is then allowe 
to ſhew, is error in the decree; for he is permitte 


neither to redeem, nor *toftavel_jnto the accounts; Mall 

lack v. Galton, 3 P. Wms. 352. Lyne v. Willis, Rol 

13 May 1730. 
age 


. L. 9. of EQUITY. 

age; for nothing deſcends to him. But if 
he is decreed to join in the ſale, he muſt 
have a day after he comes of age (5). But 
although if an infant anſwer by guardian, 
upon which a deeree is made, without any 
day given him to ſhew cauſe, it ſhall not be 
read or admitted as evidence againſt him, 
when he comes of age (6); yet an infant 
ſhall be bound by an offer made by him in 
his anſwer, if the other ſide are thereby de- 


Lyed, and he do not immediately after his 


coming of age apply to the court, in order to 
tra his offer and amend his anſwer (7), 
And ſome ſay, there is ſcarce any caſe where 
m infant hath time to ſhew cauſe againſt a 
leere, but where it is neceſſary for him to 
join in a conveyance, as in caſe of fore- 
doſure or the like (8). | 
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Parſons, 2 
Vern. 4 
Pre. Ch. 
185. 


(6) Leving - 


v. Caverley, 
IEq.Ca.Ab. 
281. e. 5. 


(8) Whit- 


church v. 
Whiechureh, 9 Mod. 128. 
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{ 1) Francis 
Maxims IN 
Max. 1. 


(2) 8t. . 


v. Holfoid, 


1Ch. Ca. 27. 


curity for a ſecond joint bond, entered into 
by the' ſame perſon afterwards, without 


and gives bond for it, the heir of the mort 


without diſcharging both the mortgage and bond, y 


A TREATISE Book III. 


\ 


"SECTION IX. 


Y the civil law, the mortgage is properly 

a ſecurity only for the debt itſelf, 
for which it. was given, and the conſe- 
quences of it, as the principal ſum and 
intereſt, and the coſts and damages laid out 
in preſerving it (f). But he that will have 
equity to help, where the law cannot, ſhall 
do equity to the party againſt whom he 
ſeeks to be relieved (1). And upon this! 
rule a mortgage, given as a counter-ſecu- 
rity to a joint obligor, ſhall ſtand as a ſe- 


any agreement for that purpoſe ; and the 
heir ſhall not redeem without ſaving harm 
leſs againſt both (2). So if the mortgagot 


borrows more money of the mortgagee 


gagor ſhall not redeem (4) without alk 
* paying 
() See Dig. lib. 13. tit. 7. $ 8. De Pigneratit 


Adlione. 


(2) But though the heir cannot himſelf redeen 


0.1.9 9. OF EOUrrY. „ 


paying the debt by bond, if that the mort- 
gagor bound himſelf and his heirs in the 
bond (3) 3 for it is a known rule in equity, (3) 22 


that where there is an eſtate ſubſiſting at Laywick, 
1 Vern. 245. 


law, equity will not deſtroy it, unleſs the Windham 


v. Jennings, 


party redeeming will fatisfy all equitable. A Th. Rep. 


demands out of the eſtate (&). And the law 3 


s the ſame of an executor, in, caſe of a by 6 


775. Powis v. Corbett, 3 Atk. 556. Troughron | v. Ara 1 Ver. . 


be heir aſſign the Wann of redemption, his FI ignee may 
redeem, upon payment of the mortgage only; Coleman v. 
Winch, 1 P. Wms. 775. Bayly v. Robſon, Pre, Ch, 
.; as may alſo ſubſequent incumorancers. Morrett v. 
Pake, 2 Atk. 54. Nor ſhall the mortgagee be permitted 
pack his bond even againſt ſpecialty creditors: Lowthian | 
Hazel, 3 Bro. Ch. Rep. 162. For, as obſerved. by 
lod Thurlow in the above caſe, © the only reaſon 
ny the mortgagee can tack his bond to his mort- 
tee, is to prevent a circuity of ſuits, it is ſolely 
ter of arrangement; for, in natural juſtice, the 
ght has no foundation.” See alſo Heams v. ' Bance, 


jAtk, 630. 


(x) And, therefore, if there be two mortgages, and 

ne de defectivxe, the court will not ſuffer one to 
* redeemed without the other. Purefoy v. Purefoy, 
| Vera, 29. Shuttleworth v. Laywick, 1 Vern, 245. 
lergrave v. Le Hooke, 2 Vern. 207. Pope v. On- 
bu, 2 Vern, 286. £x parte Carter, Amb. Reports, 
z. Roe v. Soley, 2 Bla. Rep. 70% But fee ex 
* 1 Atk. 302, : | 


mortgage 
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. mortgage of a leaſe for years, though no 
ſpecial agreement, that the bond debt 
(4)Anen.2, ſhould ſtand ſecured by the mortgage (4). 
Vero: 177. 80 of the mortgagor himſelf, he muſt pay Wl 
| all that was due on note, or fimple con- 
| (5) Baxter tracts, or bonds (5). But this laſt point 
"Yenaes has been denied by ſome, and a diverſity 
taken between the mortgagor himſelf and 
(6) Uh, his heir (6); for the land in the hands of | 
525. nt the heir is chargeable with the bond debt 
„even at law. And fince the ſtatute againſt 
(% 3 w. & fraudulent deviſes (7), the deviſee of the 
1 equity of redemption is in the ſame caſe 
with the heir (5); becauſe the ſtatute 
| makes ſuch deviſe void, as againſt credi - 
( Challis tors (8); but, before that ſtatute, ſuch 
Fe 1 deviſee would not be laple to the bond 
255 325. debt (9): 


(5) ai 
u, £ Za. Ca. Ab. 325. note (b), 


( ”) Unleſs the deviſe be in truſt for the payment © 
debis. Heams v. Bance, 3 Atk. 630. 


nd 


Cb. I. $ 10. OF EQUITY. 


SECTION X. 


§ for pawns, they differ in this reſpect 

from mortgages, as appears by the 
following caſe : A. pawned ſome jewels 
o K., who figned a wrinng, that they 
were to be redeemed in twelve months, 
otherwiſe they were to be as bought and 
fold. K., within a ſhort time after, deli- 
vers over the jewels, together with ſome 
plate of his own, to M., as a pledge for 
wwol.; and K. afterwards borrowed 3o!/. 


ud 501. of M., on promiffory notes, to 


be repaid on demand. Although M. was 
a bookſeller, and did not deal in plate or 
jewels, and ſo had not gained any pro- 
perty, as having bought in a market ouvert, 
jet 1t 18 natural to think, althoygh he took 
vtes for the 50/. and 50/., that the pawn 
uus not to be parted with until that money, 
8 well as what was before lent, was paid. 
And it js to be looked upon as an accoynt 
eurrent between K. and M., and therefore 
be might retain what he had in his hands, 
itil the balance was paid; but the goods 

of 
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of K., which were pawned firſt, are to be 


44. firſt applied, as far as the value thereof 


mainbray v. Would extend (z) (1). 

Metcalfe, | 

2 Vern. 698. Pre. Ch. 420. Gilb. 184 104. Ex parte Deez, I Atk. 229. 
Ex parte Oxenden, 1 Atk. 236. 5 


(z) As to ins other ms of Hflerence, { ſee . 
5 1. 1 4 


— 


SEC 7 10 N XI. 


AT Tin this both pawns and mortgages 

agree, that the act, for which the 
defendant is to pray equity againft the 
plaintiff, muſt be done to the plaintiff 
himſelf, or to his repreſentative ; for if the 
mortgagor mortgage the equity of redemp- 
tion (2), and the ſecond mortgagee brings 


(a) Otherwiſe, if the mortgagor borrow more. money 
of the mortgagee, and agree, that ſuch further ſums ſhall 
be ſecured on the mortgaged premiſes. Matthews v. 
Cartwright, 2 Atk. 347. As to buying in old ſecurities to 
protect the title of a mortgagee, lee B. 3 95 3. 


a bill 


0% or EQUITY. 


: bill to redeem, he ſhall not be obliged to 


not lent to him (1). So the aſſignee of the 
equity of redemption ſhall not be affected 
by a judgment, after confeſſed by the mort- 
zagor, though the judgment-ereditor pur- 
chaſe in the moatgage, but ſhall redeem; 


only (2). So if tenant for life, remain- 
der to his ſon in tail, mortgage the lands, 


gee, and give the lands as a ſecurity, yet 
he may redeem without paying his ſather's 


her, and all one as ſtranger (3). 


nay the bond debt, ſince the money was 


upon payment of the firſt mortgage money 
ad the ſon after borrow money of the mort- 


nortgage; for the ſon is a ſtranger to the 
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SECTION XII. 


UT, further, the mortgagee is to be con · | 

ſidered as a creditor beyond the ſecu- 
rity he has taken (6). As, where A. lent 
a fum of money on the mortgage of ſome / 
houſes, and had a bond for payment of | 
the money, as uſual in ſuch caſes; after- | 
wards, he lent the ſum of 20001. on the 
equity of redemption, and had a bond for| 
that likewiſe; and then the mortgagor be- 
comes a bankrupt; and, by ſome accident, 
the value of the houſes ſunk ſo much, that 
they were not ſufficient to raiſe the mort- 
gage money firſt lent, on a bill brought 
to have them ſold ; and that, as to ſo much 


* | | > ma — 8 5 EN 


(5) If mortgagee, after decree of forecloſure, thoug 
ſigned and inrolled, proceed at Jaw againſt the mortgago 
upon any collateral ſecurity, ſuch proceedings will opet 
the forecloſure. Daſhwood v. Blythway, 1 Eq. Ca. A 
317, c. 3, But, quere, Whether, if the mortgagee aſie 
forecloſure has ſold the pledge, and his debt not fatisfiec 
equity will reſtrain him from proceeding on the bond 
See Tooke v. Hartley, 2 Bro. Ch. Rep. 125. 


G. I. $ 12. OF EQUITY. 


gage money, the mortgagee might come 
in upon his bond as a creditor, it muſt be 
odecreed; and as to the 2000/, lent upon 
the equity, which was worth nothing, it 


where a man borrows on the mortgage of 
iſhip, and covenants to repay the inſurance 
money, but there was no covenant for re- 
payment of the principal money itſelf (c). 
the mortgagee treated with a perſon con- 
cerning the inſurance, but could not agree 
for the rate, and thereupon the ſhip 
zent out, and was loſt in the voyage; 
ince, if he had taken no ſecurity at all for 
tis money, he had then without queſtion 
been a creditor by ſimple contract, ſurely 
the taking ſecurity ought not to put him 
u a worſe condition, eſpecially now the 


Howel v. Price, 1 P. Wms. 291. Balſh v. Hyham, 2 
P. Ws 453. So if the perſonal debt be alſo ſecured 
mortgage, ſee Howel v. Price, 1 ÞP, Wms. 291., and 
de caſes cited in Mr. Cox's note (1), 5th ed, Monet 
v Howard, Pre. Ch. 61. 


ſecurity 


2 they fell ſhort to anſwer the firſt mort- 


muſt ſtand fingly,upon the bond (1), So 


(c) Erery loan creates a debt from the borrower, 
vhether there be a bond or covenant for payment or not. 
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(1) Wiſe- 
man v Care 
bonnel, x 
Eq. Ca. Ab. 
312. c. 9. 
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(2) Cited in 
King v. 

King, 3 P. 
Wms. 360. 


(3) 2 Salk. 
523. 


ney (4), and his right to the land is only 
. as 


A TREATISE Bock 111, 


ſecurity being loſt (2). And in caſe of 
PAWNS, even at the common law, if the paun 
is loſt without the default of the pawnee, he 


may have an action for his money againſt the 


pawnor (3). ” | 


SECTION KI 


E T notwithſtanding that, by the com- 


mon law, the mortgagee of lands 


has an abſolute intereſt, and the co-f 
venant for quiet enjoyment, Vc. till de- 


fault of payment, the mortgagor 1s but 
tenant at will to the mortgagee; in natural 
juſtice and equity, the principal right of 
the mortgagee is to the mortgage mo- 


(d) The reaſoning of Lord Keeper Finch upon this} 
point, in the above caſe of Thoraborough v. Baker, is ſo 


clear and ſatisfactory, that I cannot refrain from tran- 


ſcribing it. By the common law, if the conditions or 


deſeazance of a mortgage of inheritance be ſo penned, that 


no mention is made either of heirs or executors to whom 
the 


51. $13: OF EQUITY. 


a collateral ſecurity for the payment of 
it 155 And, therefore, all mortgages (e) 
are 


the money fnould be paid, in that caſe the money ought 
to be paid to the executor, in regard that the money came 
irſt out of the perſonal eſtate, and therefore uſually re- 


urs thither again; but if the defeazance appoints the 


noney to be paid either to heirs or executors disjunctively, 
there, by the Jaw, if the mortgagor paid the money pre- 
cſely at the day, he may ele to pay it either to the heirs 
ir executors, as he pleaſeth. But where the preciſe day is 
alt, and the. mortgage forfeited, all election is gone in 
law; for in Jaw there is no redemption. Then when the 
ale is reduced to an equity of redemption, that redemp- 
ion is not to be upon payment to the heir or executors of 
the mortgagee, at the election of the mortgagor; for it 
vere againſt equity to revive that election; for then the 
nortpagor might defer the payment as long as he pleaſeth, 
and, at laſt, compound for payment of the money to that 
land which will uſe him beſt; much Jeſs can the court 
tet or direct the payment as they pleaſe, for a power fo 
ohirary might be attended with many inconveniences 
lloughout, Therefore, to have a certain rule in thoſe 
ales, a better cannot be choſen, than to come as near unto 
de rule and reaſon of the common Jaw as may be. Now 
the law always gives the money to the executor, where no 
ſerſon is named; and where the election to pay to either 
lei or executor is gone and forfeited in law, it is all one 
acquity as if neither heir or executor were named; and 


then 


* 
i 


(1) Thorn- 
borough v. 
Baker, T 
Ch. Ca. 
283. 
Co. Lit. 
209. b. 

210. 


ſonal eſtate, unleſs the mortgagee, in his 


attended with an equity of redemption, as ſoon as the 


and fo accrues to the executors or adminiſtrators of the 
' mortgagee, And, for this reaſon, a mortgage of an inhe. 


| was never more than a ſecurity, and that, after paymen 


in this caſe had aſſets without this money; for aſſeu, 


A TREATISE Book III. 
are to be looked upon as part of the per- 


life- 


then equity ought to follow the law, and give it to the 
executor ; for, in natural juſtice and equity, the principal 
right of the mortgagee is to the money, and his right to 
the land is only as a ſecurity for the money. Wherefore, 
when the ſecurity deſcends to the heir of the mortgagee, 


mortgagor pays the money, the lands belong to him, and 
only the money to the mortgagee, which is merely perſonal, 


ritance to a citizen of London hath been held to be pan 
of bis perſonal eſtate, and divided according to cuſtom, 
And though it may ſeem hard that the heir ſhould part with 
the land, and be decreed to make a recompence, without 
having the money which comes in lieu of the land, yet 
it will not ſeem ſo to them who conſider, that the land 


= ® wo — 1 _ ”— — EEE 22 


of the money, the land is in truſt for the mortgagor, 
which the heir of the mortgagee is bound to execute; and 
his Lordſhip declared, that the right to a ſum of money, 
which is a perſonal duty, ought always to be certain, anc 
not to be variable upon circumſtances. Wherefore, hi 
Lordſhip did not think it material that the adminiltratc 


not aſſets, is not the meaſure of juſtice to executor or ac 
miniſtrator, but ferves only as a pretence to favour t 
heir, who either ought to have the money, if there be n 


aſſet 


ch. I. 9 13. of EQUITY. 
life-time, or by his laſt will, do otherwiſe 
declare or diſpoſe of the ſame (). And 


iets, or not to have it, though there be aſſets, And, 
for the fame reaſon, his Lordſhip did not think it material, 
that there wanted the circumſtance of a perſonal covenant 


the caſe of the adminiſtrator of the mortgagee had been 


1 His Lordſhip declared, that he had conſidered the 
e nous precedents. in this caſe which had been urged, 
d whereof one did not come to the very point, there 
l, king a great difference between a mortgage and an 
ie abſolute conveyance, with a collateral agreement to recon- 
A rey upon repayment of the purchaſe money; the other 
" late precedents which made for the heir being contrary to 
wy de more ancient precedents of this court; and to ſome 
ich nodern precedents alſo, which ſermed to his Lordſhip of 
5 note weight, his Lordſhip being of opinion, that all mort- 
S nges ought to be looked upon as part of the perſonal 


kt will, do otherwiſe declare and diſpoſe of the ſame,” 


e) Nor will the mortgage being in fee vary the rule. 
Vina v. Littleton, 2 Ch. Ca. 52. 2 Vent. 351,, — 


v. Hicks, 1 Very. 412. TR _ 2 Vent. 348. 


( f ) That he may otherwiſe Saks by bis will, fee 
Noyes v. Mordaunt, Gilb. Rep. 2. 2 Vern. 581, | 


fom the mortgagor to pay the money; for that, though 


ſtronger with it, yet it is ſtrong enough without it. 


late, unleſs the morrgagor, in his life-time, or by his 
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and, therefore, to have a certain rule in | 


venant to pay the money, is not material 


able; yet, in caſe the mortgagee be no! 


. 
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in regard the money came firſt out of the 
perſonal eſtate, the law always gives the 
money to the executor, where no perſon 
is named (g). And where the election to 
pay, either to the heir or executor, is gone 
and forfeited in law, it is all one in equity, 
as if neither heir or executor were named; 


theſe caſes, equity ought to follow tlie lau, 
and give it to the executor; and the right 
to a ſum of money, which is a perſona} 
duty, ought. always to. be certain, and not 
variable upon circumſtances ; fo that whe- 
ther there are aſſets or not (+), or there | 
wanted the circumſtances of a perſonal co- 


So although the mortgage be forecloſed, 
or if it be of ſo ancient a date, as, in the 
ordinary courſe of the court, not redeem- 


actually in e (i), it ſhall be looked 
upon 


(g) If the heir be named, that payment to him before 
forfeiture would be good. See Noy v. Ellis, 2 Ch. C. 


2 See Ellis v. Greaves, 2 Ch. Ca. 50. 


(:) It appears from Fiſk, v. Fiſk, Pre. Ch. 11., tha 


if a mortgage in fee deſcend on the heir, and he bo 
! 
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upon in his hands to be perſonal eſtate ( 2). (2) Awdly 
. — v. Awdly, 
But if the land be worth more than the avern. 103. 


money, the heir may well ſay, I will pay 


you the money, and take the benefit of the 


forecloſure to myſelf (3). 5 eee 


2 Vern, 67- 
in the equity of redemption, and there be no de- 
ſect of aſſets, that he ſhall not be deprived of his ad- 
vantage, : 


vor. II. 
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CHAP. H.- 
Of Marſpalling the Aſets. 


„„ 


AND although the oy ſhall not be 

paid to the heir or aſhignee of the 

land, without naming him in the condi- 

(7) ring. tion (1), yet the money may be paid by 
2. them in preſervation of their inheritance, 
et qui ſentit onus ſentire debet et commodum. 

And it is equity that ſhould make ſatiſ- 

(2) Franciss faction, which received the benefit (2). As | 
Max. 4. where the heir is indebted by mortgage 
1 made by his father, or by bond (3), or by WW 
ro Met other means, as heir to his anceſtor, the * 
Ca. 34, Perſonal eſtate in the hands of the executor 


ihall be compelled to pay that debt (a) in 
eale 


(a) Unleſs the teſtstor, by expreſs words, exempt, cute 
or otherwiſe manifeſt his intention to exempt, the 
perſonal eſtate. Hall v. Brooker, Gilb. Rep. 72. 


Walker v. _ Jackſon, 2 Atk. 624. Bamfield © 
Wyndham, 
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caſe there be ſufficient to pay the debt 
by the mortgage, &c. and the legacy 
out of the perſonal eſtate ; for when both 
an be ſatisfied, both ſhall be fatiſ- 
fed. The reaſon is, becauſe the per- 
ſonal eſtate is the fund for the payment 


Wyncham, Pre. Ch. 101. Wainwright v. Bend- 
bes, 2 Vern, 718. Stapleton v. Colvill, Forreſt. 
2. Leman v. Newnham, 1 Vez. 51. But 


rzyment of debts, will not alone be ſufficient to ex- 
apt the perſonal eſtate; Fereyes v. Robertſon, Bunb. 
eil. Bridgman v. Dove, 3 Ark. 202. Haſlewood 
Pope, 3 P. Wms. 322. French v. Chicheſter, 
t Eq. Ca. Ab. 493. c. 5. 1 Bro. P. C. 192. 
Lird Inchiquin v. Lord O- Brian, x Wilſ. 82. Ambl. 
4. Samwell v. Wake, 1 Bro. Ch. Rep. 144. Morraw 
„Buh, 27th July 1785. Webb. v. Jones, 2 Bro. 
G. Rep. 60.; but it has been held, that if the real 
tate be directed to be ſold for the payment of debts, 
le perſonal eſtate will not be applied in eaſe of the 
. Wainwright v. Bendlowes, 2 Vern. 718. 
b. Rep. 125. Pre. Ch. 451. As to thoſe caſes 
a hich the perſonal eſtate is ſpecifically bequeathed, 
6. That parol evidence is admiſſible to ſhew that 
trix legatee ſhould have teſtator's perſonal eſtate 
unpt from his debts, ſee Gainſborough v. Gainſ- 
ugh, 2 Vern, 252. | 


eaſe of the heir (4); and eſpecially in 


the teſtator deviſing all his real eſtate, ſubje&t to 


IV 2 -- of 
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4) Cope v. 
Cope, 2 


Salk. 449, 


450. 
Howell v. 
Price, I P. 
Wms. 291. 
Gower v. 
Mead, Pre. 
Ch. 2., and 
caſes cited 
note (a). 
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(5) Cope v. 
Cope, 2 
Salk. 449. 
Meynell 


v. Howard, Pre. Ch. 67. Floyer v. Livington, x P. Wms, 271. 


fund for the pay ment of debts; and where the real 
eſtate is only collaterally charged, the perſonal ellate 


relying upon the land enabling him to diſcharge it, and 


Coventry v. E. of Coventry, 2 P. Wms. 222. Edwards 


of all debts (5), and the mortgage mo- 


perſonal ſecurity or covenant is only collateral ; for, 


ton, Rolls, February 1785, in a note, 2 P. Wms. 664 


Duke of Ancaſter v. Meyer, 1 Bro. Ch. Rep. 454 
So where the debt, although perſonal in its creation 
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ney is a debt, whether there be a co- 
venant for payment in the mortgage deed 
or not (5); though ſome have been of a 

| contrary 


(5) The perſonal eſtate is certainly the general 


is primarily liable; but the rule is otherwiſe, where 
the charge is on the real eſtate principally, and the 


in ſuch caſe, the landholder enters into ſuch covenant 


the money raiſed does not increaſe his perſonal eftate, but 
is to exonerate the reſt of the real eſtate. See counteſs of 


2. Freeman, 2 P. Wms. 437. Wilſon v. E. of Darling 


Leman v. Newuham, 1 Vez. 51. Ward v. Dudley 
2 Bro. Ch. Rep. 316. Lewis v. Nangle, Amb. 150 


was contracted originally by another, as where 21 
eſtate is bought, ſubject to a mortgage, the perſons 
eſtate of the purchaſor ſhall not be applied in exo 

tion of the real eſtate; ſee Tweddell v. Twedde 
2 Bro. Ch. Rep. 101., unleſs the purchaſor appear t 
have intended to make the debt his own; ſee Pockle 
v. Pockley, 1 Vern. 36. Earl of Belvidere. v. Roel 
fort, 6 Bro. P. C. 520. Billinghurſt v. Walker, 


Bro. Ch. Rep. 608; but a mere covenant for f. 
5 | curin 


cn. II. G1. OF EQUITY. 


contrary opinion, where there is no co- 

venant expreſs or implied. But the per- 

ſonal eſtate of the father is not liable to the 
grandfather's debts, and therefore it ſhall 

not go in exoneration of the grandfa- 

ther's mortgage of the lands deſcended | 

to the grandſon (6) unleſs the father 8 
had been executor to the grandfather, and 2 P. Wms. 


ji 664. 
had converted the aſſets to his own Bagot v. 


Oughton, 
ule, I P. Wms. 


347. | 
Lawſon v. Hudſon, x Bro. Ch. Rep. 58. 


curing the debt will not be ſufficient for ſuch purpoſe. 

Behn v. Eyelyn, 2 P. Wms. 664. Forreſter v. 

Leigh, Ambl. 171. Earl of Tankerville v. Fawcett, 

2 Bro. Ch. Rep. 57. Tweddell v. Tweddell, 2 Bro. 
Ch. Rep. 152. Billinghurſt v. Walker, 2 Bro. Ch. 

Rep. 604. | | | 


— 3 * * _ ” * — 3 A 
2 : net Cs & 2 * —— — K — 
OY $ * _e I — r 2 — . >» n . 23 5 — — —. * — — 
e wy 2 7 " N b » - - gt ">< - gl = re SM 2 — Hh. nn. ten on et SY = r — 1 — 2 * 9 N gent et — — 
8 a a © | 69 — — — . * * * 2 * — 2 * ab ed bet ee iS LE * 8 D * ga S Of Ce 1h; We" (FR = „„ Ef gy thr” Io. OO OE 9 _,_ -  NRE — 
3 9 : Wis I — 5 ö 1 No * — N = — — _ = —_ _ J — — — PE um ao _ — 4 T W * 4 re by _— — 
2 2 # 9 . — —ͤ— N n 2 IX — 2 a " hat —_ L og ES. oe 0 n is 8 „ * 2 ©2820 — "ROY". EY md" noe —— ©, AE _—_ - ” _ 
k 2 — — * - == — e pen mmaargtby EF n 3 , 5 8 . 28 1 — . wy r 
* — wes = - oy Mz PR CCS 5 r Eat tk 2 8 8 5 * P — — G * * - . — — 1 75 : : 8 — * . n 
— —— : x FS 9 r 2 1 e r PT TA©RSS "ARS FA 2, ft, 2 4-42 2:20 , . »” 1 vo; 22 * r in! n N « g N * 4 N , 
a £ 4 \ 0 K * 8 8 V * — 1 — * 820 1 hs * x — 5 — as hs I ES 3 * N ad 


ee 
wt 
2 


ES 


— TT 


294 


(1) Brend 
v. Brend, 


1Vern. 213. 


her eſtate for life, by fine, with her huſ- 


fion in her, which naturally attracts the 


ſame time, a ſettlement is made, either before or after 
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SECTION; IF. 


go the wife being a jointreſs, and having 
granted a term for years only out of 


band for a. mortgage, there reſts a rever- 


equity of redemption, although the equity 
of redemption was limited to the huſband, 
and his heirs, by the deed of redemption; 
for that ſhe was no party to it. And the 
huſband having covenanted to pay this 
money, if there be aſſets ſufficient, it ſhall 
be decreed clear to the wife (1); for the 
huſband having had the money, is in 


p ſ 

equity the debtor (c), and the land is to 
| 5 = he tt 

H 


(c) The general rule is thus qualified by Lord 
Hardwicke, in Lewis v. Nangle, Ambl. 159. © The 
general rule is, that where the huſband borrows a ſum 
of money for his own uſe, and the wife joins in a 
mortgage of her jointure for repayment of it, that 
her eſtate ſhall be a creditor on the huſband's for that 
ſum. So it is where there is no ſettlement, and the 
wife mortgages her eſtate of inheritance to raiſe money | 
for the huſband ; but there is no inſtance where, at 
the time of ſuch mortgage or ſecurity made, if, at the 


marriage 2 
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be conſidered but as an additional ſecu- 


2) Pocock C 
rity ( 2). And ſo it is if there Were no ( 3 2 ut 
expreſs covenant. But all other debts (4) ern. 594: A 
| x: (3) Tate v. pi 
hall be firſt paid (3). 83 4 
: Wms. 264. 1 
Lord Huntingdon's Caſe, 2 Vern, 437. tb 
marriage, that the huſband was conſidered as anſwer- Aa | 
able to the wife's eſtate for the money borrowed ; that We | 
is an exception out of the general rule, otherwiſe it Wo 
would be very inconvenient. to men that were going . 
to be married, and, nine times in ten, contrary to the Wi 
intention of the parties.” The general right of the vos 
wife may alſo be repelled by evidence, to ſhew her inten- . 
tion, that her own eſtate ſhould bear the charge. Clinton bu. 
v. Hooper, 3 Bro. Ch. Rep. 201. . 
; (d) It is ſo laid Jown by Lord Cowper, Ch., in oF 
Tate v. Auſtin ; but were the rule ſtrictly ſo, it ſhould N 
ö ſeem to follow, that it could never have been doubted 7" 
4 but that the other creditors of the huſband might, pro [7 
C unte, come upon the wife's real eſtate, which Lord it 
Hardwicke, in Robinſon v. Gee, 1 Vez. 252., appear 10 
d to have denied. At 
ie 1 
oF 
2 
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SECTION IIS. 


ND as the heir, in many caſes, has the 

aſſiſtance and favour of the court, 

as to make the perſonal eſtate firſt liable to 

debts, and to be applied in eaſe and ex- 
oneration of the real eſtate; ſo even an 

N e heres factus has had that relief here (1). 
ld Smt 5 The reaſpn is, becauſe the hares fadtus 
Price, Pre. comes inſtead of the hares natus by the 


Ch. 477. 


Bartholo- Will; and it is preſumed to be the inten- 


mew v 


May, 1 Ack. tion of the teſtator, that he ſhould have all 
4%½0n˙ꝗ the privileges of the hares natus, And 
ſome ſay, that not only he who is hares 
factus ſhall pray the aid of the perſonal 

eſtate, to diſcharge the real, but even an 


( 188 ordinary deviſce ſhall have that benefit (2). 
v. Pockley, x 


I Vern, 37. But the law ſeems otherwiſe (e). For if a 
| | man 


(e) Lord Commiſſioner Rawlinſon, in Gower v. 
Mead, Pre. Ch. 3., is reported to have ſaid, that there 
was a diverſity betwixt hares faqus and a deviſee of 
particular lands; for a deviſee of particular lands ſhall 

not have the benefit of the perſonal eſtate, but heres 
fafus of the whole eſtate ſhall. But this diſtinction 
| has been long ſince over-ruled; and the opinion of 
Lord Nottingham, as ſtated in Pockly v. Pockly, is 
| | | = now 


cn. II. $3 ox EOUrry. 


man mortgages his land, and then deviſes 


the teſtator. So where the equity of re- 


have no aid of the perſonal eſtate of the 
mortgagor, for he has made it his own 


the ſale; for the equity that the heir has, 


family (4). 


row the eſtabliſhed law of the court. Galton v. Han- 
cock, 2 Atk. 436. And the deviſee of a particular 
late ſhall not only have his deviſed eſtate exonerated 
out ok the perſonal eſtate, but, if there be another 
clate expreſsly deviſed for payment of debts, and the 
perſonal eſtate be excepted or exliauſted, he may alſo 
reſort to ſuch deviſed eſtate, and that although the par- 
tcular eſtate deviſed to him be deviſed ſubject to the in- 


355, So if the perſonal eſtate be exempt or exhauſted, 
and there be no real eſtate expreſsly deviſed for payment 


: particular eſtate ſhall have ſuch eſtate exonerated out of 
the deſcended eſtate. Galton v. Hancock, 2 Atk. 430. 
And ſee Donne v. Lewis, 2 Bro. 257., which ſtates the 
order of affecting aſſets, and with which the decree is 
rconciled by the ſpeeial directions of the will. 


it to 7. S. or to A., for life, the remainder 
in fee to B., there the charge doth paſs with 
ſuch eſtate, for there appears no intent of 


demption is purchaſed, the purchaſer ſhall 


cumbrances thereupon. Serle v. St. Eloy, 2 P. Ws. 


f debts, but there be a deſcended eſtate, the deviſee of 
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debt (3). Nor ſhall the heir himſelf after (3) 28k 


is, that the lands may deſcend clear to the (4 wood 


v. Fenwick, 
Pre. Ch. 


. „ „ 
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$SECTION. iv. 


UT regularly the perſonal eſtate muſt 
| aid the heir (J), and an implied in- 
tent muſt not, without clear expreſſion, 

(x) Lord alter the equitable general law (1). As if 


Grey v- a man conveys his lands for payment of 


Ledy Grey, - . 
x Ch. Ca. debts and legacies, and afterwards deviſes 


Anon. 2. the perſonal eſtate, it ſhall nevertheleſs go 
Don 349- in diſcharge of the real; becauſe the re- 


Davis v. 


P. Was 2 mainder of the lands, after the debts and 

187. legacies paid, deſcends to heir as heir, and 

he is not thereby diſinherited. And al. 

though there be an expreſs deviſe to the 

executor, yet that is only after debts and le- 

gacies paid, and being no more than the 

(4 Hafles law gave him, is a void deviſe (2). 4 

wood v. fortiori, if the deviſe to the executor be in 
Pope, 3 P. : By | | 

Wms. 322. the ſame clauſe in which ſhe was named 

executrix; for it not being ſaid, free and 

exempt from payment of debts, ſhe muſt 

(3) French therefore take it as executrix (3). Other- 

v. Chicheſ- ä 


ter, 2 Vern. Wiſe, if a man deviſe lands for payment of 
568. | 


Coxeter, 2 
Vern. 302, 


(/) 50 alſo the deviſee, ſee g 3. note (e). 


Cutler v. debts and legacies, and the overplus to the 
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heir, or to the keir and a ſtranger, as they 
call it in Cliancery, out and out. For 
there is a difference between charging an 
eſtate with payment of debts, and deviſing 
an eſtate to be ſold out and out, to pay 
debts (4); fince, in this caſe, the intent (4) Wain- 


wright v. 


appears to be, that he ſhould take the over- Bendlowes, 
2Vern. 718. 


. plus as a money legacy only, and that the Pre. Ch 45 1. 
Gilb. Lex 


land ſhouls not deſcend to him as heir at 8 
313. 
al Feltham's 
Caſe, 1 Lev. 
203. See alſo Donne v. 1 2 Bro. Ch. Rep. 264. 


SECTION *. 


ND if there be no aſſets to anſwer the 
intent of the teſtator on his legacies, 
the heir (g) ſhall have no aſſiſtance of the 
perſonal eſtate (1); for this would be to 1 3 


g) Neither ſhall a deviſee of a mortgaged eſtate; bo 
in ſuch caſe, if the mortgagee reſort to the perſonal | 
late, a ſpecific or pecuniary legatee ſhall ſtand in his 
oom, for ſo much out of the real eſtate as the mortgagee 
has taken out of the perſonal eſtate. Lutkins v. Leigh, 
Forreſt. 53- Ambl. 172. But, guere, Whether this 
ule extends to a merely reſiduary legatee ? | 
overthrow 
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overthrow the teſtator's expreſs intent by an 

implied one, that the land was to deſcend 

free to the heir, and to take away from > 

man the diſpoſal of his own property. $9 

if the perſonal eftate were deviſed to 2 
ſtranger, and not to the executor ; for ſuch 

deviſe muſt then be taken as a legacy. $0 

( {5 won! if the deviſe were of a ſpecific legacy (2), 
P. Mus. or any certain ſum to the executor, for the 


692. 


Midaleton ſame reaſon. So if he deviſe all his goods, 
yo chattels, and houſehold ſtuff in ſuch an houſe 


Rep. 170. | EE 
ikse. t© another, and then goes on in theſe 


Sh 5 P. 7 E / 
_ words: All the reſi and refidue of my 


_ Tipping v. perſonal eſtate J give and deviſe to my 


SLE. ' wiſe, whom ] make ſole executrix. For 
. though the words, reſt and reſidue of his 
Wms. 335 perſonal eſtate, are gencrally underſtood, 
after debts, legacies, and funerals; yet 

here they are relative to the laft antece- 

dent, and paſs to his wife, as a ſpecific 

deviſe of what he had not before particu- 

(3) Adams larly deviſed (3). Much more, if there 
1 Pa. C. be an expreſs clauſe to exempt the per- 
BY z ſonal eſtate from payment of debts, the 
will of the teſtator ſhall be obſerved. 

And the heir can have no equity, in caſe 

of other creditors,” to defeat them of their 

. | Gebe; 


f there be a debt owing to the king, the 
. king's debt ſhall be ſatisfied out of the real 
£ 


Ch. I. 46. ox EQUITY. W 


debts; for this, even an expreſs deviſe to 
him of the perſonal eſtate, could not have 
done (4): 


NIE at of ..- * 
= r * PR ESRI i Ne es 
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bh 13 8 
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e 


(5 And, 3 equity will 1 marſhal the 
aſſets in favour of creditors. See Fraucis' Maxims, 
p. 11. note (a). As to n aſſets in favour of 
legatees, ſee 9 7. | 


SECTION VI. 


ON the other fide, it is but reaſonable, 
that as the heir is to have equity, 
he ſhonld do it. And therefore, although 
regularly, where the parties are in equal 
degree, the executor or adminiſtrator may 
prefer which of them he thinks fit: Yet 
equality is equity (1), and the court, where S 
they have any foundation to go upon, uſu- Max. 3. 
ally marſhals the aſſets, ſo as all parties 
may have ſatisfaction; for, Nemo ex alte- 


ris detrimento fieri debet locupletior. So if 
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eſtate, that the other creditors may be let 
| in 
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(2) Sagit- 
. 
Hyde, 

I Vern. 455. 
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in to have a ſatisfaction of their debts out of 
the perſonal aſlets (7) (2). 


(i) From the caſe referred to, and from Porey v. 
Marſh, 2 Vern. 182., and Mills v. Eden, 10 Mod. 489. 
Lanoy v. D. of Athol, 2 Atk. 446, it appears, that the 
court would formerly control the creditor's right of 


election to reſort to the real or perſonal fund. The pre- 


ſent practice of marſhalling being, however, in general 
ſufficiently protective of the equity of other creditors, 
renders ſuch controlling interference in moſt caſes un- 
neceſſary. There are till caſes, however, to which the 
principle of the above deciſions might be equitably ap- 
plied ; as in the above caſe of Mills v. Eden, where the 
election of the wife might have induced irreparable miſ. 


chief to the creditors of the huſband. So where the 


election of a creditor to proceed againſt the ſurety, would 
leave the ſurety without remedy againſt the effects of 
the principal become a bankrupt. So where an American 
ſubje& might reſort to a fund conſtituted by the confiſca- 
tion of the property of his debtor, an American loyaliſt, 
from which fund his debtor and other creditors are ex- 
cluded. To cafes like theſe, the above principle appears 
to me to be applicable; and ſhould it be objected, that it 


would break in upon the legal right of the party to elect, 


it is to be recollected, that no right ought to be allowed 
to be exerciſed in a manner prejudicial to the rights of 
others; nam fic utere tuo ut alienum non ledas. 


ch. II. S7. OF EQUITY. 


e ion ii 


BU equity is remedial only for thoſe 
who come in upon a good conſidera- 
tion; ſo that, in caſe of legacies, there is 


a difference. For if the legacy be in ſa- 


isfaction of a debt, or as a proviſion for 
younger children or grandchildren, then 
equity will marſhal the aſſets, as for a 


fmple contract creditor (#). And the 
ſtatute 


(1) This diſtincxion in favour of children and 
grandchildren, is ſtated by Chief Baron Gilbert, Lex 
Pretoria, p. 30). But though it may have had ſome 
foundation as to children, ſee Herne v. Meyrick, 
Sk. 416. 1 P. Wms. 201., I have not been able 
to. find any authority upon which it can be extended 
to grandchildren. It is not, however, neceſſary to 
conſider the exiſtence or foundation of ſuch diſtinction, 
it having been long eſtabliſhed, that, as againſt the 
ker, equity will, in favour of legatees, marſhal the 
real eſtates deſcended. | Culpepper v. Aſton, 2 Ch. 
(a 119. Tipping v. Tipping, 1 P. Was. 730. 
Lutking v. Leigh, Forreſt. 54. Hanby v. Roberts, 
Anbl. 128. And it being now determined, that the 
lime equity prevails againſt a deviſee, if the eſtate be 
Griſed for or ſubject to the payment of debts. Pope 
„ Haſlewood, 3 P. Wms. 323. Webſter v. Alſop, 
uk July 1791. Bradford v. Foley, 14th Auguſt 

1791, 
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(1) Mill v. 
Darrel, 2. 
Vern. 309. 
So ſaid, but 
not decreed. 


was not obliged, by the law of nature, to 


(2) Herne 
v. Meyrick, 
1 P. Wms. 
201. 

I Salk, 416. 


as much a deſigned proviſion for him, 
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ſtatute for ſettling inteſtates' eſtates has 
made a will for thoſe that die inteſtate ; 


and therefore the younger children of one | 


dying inteſtate, ſhall have the ſame advan- 
tage, as if their ſhares had been reſpee- 
tively deviſed to them (1). But otherwiſe 
it is, if the legatees were volunteers or 
collateral relations, for whom the teſtator 


provide, or were provided for in the life 
of the teſtator (2). And fince the heir is 
not diſinherited by the will, the value of 
what deſcends to him muſt be looked upon 


as an expreſs deviſe is for the younger 
children ; and therefore he moſt abate in 
proportion out of his proviſion, in the 
ſame manner, as each of the younger 
children are to abate out of the reſpeddive 


1791, ſtated in a note to Foſter v. Cook, 3 Bro. Ch. 
Rep. 347. But ſuch equity does not extend to a de- 
viſee, whoſe eſtate is not ſubjeQed to payment of 
debts. Clifton v. Burt, 1 P. Wms. 678. Forreſter 2. 
Leigh, Ambl. 171. ; except where the perſonal eſtate 
has been applied in exonerating the deviſed eſtate of a 
mortgage, or other real charge upon it, in which caſc 
the legatee ſhall be allowed to come upon the deviſed 
ellate pro tanto. Lutkins v. Leigh, Forreſter, 53- 


proviſions, 
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proviſions, where there is not ſufficient to 

anſwer them all, ſo that the heir muſt have 

as much as all the legatees' taken toge- 

ther (3). But if there be a bountiful pro- (3) cilb. 
viſion for the heir, as where there is as _ Ow . 
much left in reſerve for him as is taken 

out for a proviſion for all the younger 

children legatees, in ſuch caſe the legatees 


mall have their whole legacies. 
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SECTION I. 


. - > 4p, ag rH 
CS BAS St EIA", P 1 AE 
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N aquali jure melior eſt conditio -puſf- 

denlis. Where equity is equal, the 

law ſhall prevail (1), and he that hath 
only a title in equity ſhall not prevail 

| (x)Francie's againſt law and equity. As a purchaſer (a) 


Maxims, 


Max, 14. | 5 Or 


(a) But neither a judgment creditor, nor a creditor 
buy ſtatute, is a purchaſer within this rule; and, there. 
fore, if a judgment or ſtatute creditor, being the third 
incumbrancer, buy in the firſt mortgage, he ſhall not 
unite the firſt mortgage to his judgment or ſtatute, be. 
cauſe he did not lend his money on the credit of the 
land; whereas, if a third mortgagee buy in a ſtatute, 
which is the firſt incumbrance, he ſhall be allowed to 
unite the ſtatute to the third mortgage; becauſe the | 
land was in his view and contemplation when he lent | 
the money. Brace v. Dutcheſs of Marlborough, 2 P. 
Wms. 491. Moſely, 50. Morrett v. Paſke, 2 Atk. 

$3: 


cn. III. $1. or EQUITY. 
or mortgagee coming in upon à valuable 
 ronfideration without notice (6), and pur- 


Ca. Ab. 325. c. 10. But ſee Wright v. Pilling, Pre. 


in a prior ſecurity, in order to protect ſuch ſubſequent 
mortgage, is founded not merely on his being a pur- 
chaſer for valuable conſideration but on his beiug ſuch 
vithout notice of the meſne incumbrances at the time 
of his purchaſe. Tf, therefore, ſuch mortgagee can be 
affected with either actual or conſtructive notice before 
payment of the purchaſe money, or execution of the 


cumbrancer. See b. 2. c. 6. $ 2. note (i). As to 
what ſhall amount to conſtructive notice, it were ex- 
tremely difficult to extract from the caſes any general 
rule upon the ſubſect; it ſeems, however, to have 
been held, that every man ſhall be preſumed to have 
notice of a deeree: Wortley v. Birkhead, 2 Vez. 571: 
Sorrel v. Carpenter, 2 P. Wms. 482. But ſee Wort(- 
ley v. Earl of Scarborough, 3 Atk. 392. So of the 


tracts, as executor or truſtee, derives his power. Mead 
v. Lord Orrery, 3 Atk. 238. Drapers Company v. 
Yardley, 2 Vern. 662. It ſeems alſo agreed, that 
where a purchaſer cannot make out a title, but by a 
teed which leads him to another fact, he ſhall be 
preſumed to have notice of ſuch fact. Moor v. Ben- 
| X 2 | | tett, 


chaſing 


T Anon. 2 Vez. 662. Brereton v. Jones, 1 Eq. 


(b) The equity of a ſubſequent mortgagee buying 


conveyance, he ſhall not prevail againſt the meſne in- 


inſtrument under which the party with whom he con- 
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(2) Marſh 


v. Lee, 2 
Ventr. 


: 239.1 Ch. 


Ca. 162. 


Churchill v. 


Grove, I. 


Cha. Ca. 36. 


Higgon v. 
Calamy, 1 


: Cha. Ca. 


149. 


it ſhall protect his eſtate againſt any per- 
ſon that hath a mortgage ſubſequent to 


though he purchaſed in the incumbrance 


gage (d); for he has both law and equity 
for him (2). It is true, there have been 


maintaining it; and ſo it was at firſt a caſe | 


Ca. 291. Bovey v. Smith, 1 Vern. 149. Mertins v. 


A TREATISE. Book III. 


chaſing in a precedent incumbrance (c), 


the firſt, and before the laſt mortgage, 


after he had notice of the ſecond mort- 


ſtrong arguments uſed againſt the unrea- 
ſonableneſs of this practice, and there might 
likewiſe be ſtrong reaſons brought for the 


* 


nett, 2 Ch. Ca. 246. Biſco v. Earl of Banbury, 1 Ch. 


Jolliffe, Amb. 311. So whatever is ſufficient to put a 
party on an inquiry is good notice in equity. Smith 9, 
Low, 1 Atk. 490. Ferrars v. Cherry, 2 Vern. 584, 


0 

| In what caſes notice to the agent, Oc. will bind the 1 
Principal, ſee b. 2. c. 6.9 4. | A 
(c) The incumbrance here adverted to muſt be ſuch : 

as would be available at law ; for, if it be deficient in any vo 
or the rcquiſites to give it legal efficacy, it ſhall not pre- 1 
judice the intermediate ineumbrance. See Fothergill v. of 
Kenrick, 2 Vein. 234. Oxwick v. Plumer, 3 Ba. Ab. 1 


644. 


| (d) See 2 Vent. 339. 2 Ver. 574. 


ch. III. $ 1. OF EQUITY. 


very diſputable (e); but, being long fince 
ſettled, the court will not now ſuffer that 
point 


(e) Lord Hardwicke, in his judgment in the caſe of 
Wortley v. Birkhead, obſerves, „as to the equity of 
this court, that a third incumbrancer having taken 
his ſecurity or mortgage without notice of the ſecond 


incumbrance, and then being puiſne taking in the firſt 


incumbrance, ſhall ſqueeze out and have ſatisfaction 
before the ſecond, that equity 1s certainly eſtabliſhed 
in general, and was ſo in Marſh v. Lee, by a very ſo- 
lemn determination by Lord Hale, who gave it the 


term of the creditors Tabula in Naufragio ; that is the 


leading caſe. Perhaps it might be going a good 
way at firſt, but it has been followed ever ſince, and, 
| believe, was rightly ſettled ; but rightly ſettled only 
on this foundation, by the particular conſtitution of 
the law of this country. It could not happen in any 


other country but this, becauſe the juriſdiction of law. 
and equity is adminiſtered here in different courts, and 


creates different kinds of rights in eſtates; and, there- 
fore, as courts of equity break in upon the common law 


where neceſſity and conſcience require it, till they allow 
ſuperior force and ſtrength to a legal title to eſtates ; 


and, therefore, where there is a legal title, and equity 
of one fide, this court never thought fit, that, by rea- 
ſon of a prior equity againſt a man who had a legal 
utle, that man ſhould be hurt, and this by reaſon of 


the common law, and to legal titles; but if this had 
happened in any other country, it could never have 


3 


that force this court neceſſarily and rightly allows to 


made a queſtion ; for if the law and equity are ad 
5 . miniſtered 


= 


** * : 


R 
A N 
RD = \ 
1 NF LY 


0 2 * E — 


rr 
* — AA 
Ns * * 
e. — 
TW Ws 74 
= oe. TS 
* * LEE 


* * 8 
— *. + 2 D* l U 
P 
* 0 
* 4 2 — 
*** # — l 


310 ; A TREATISE Book III. 
(3) Ed point to be ftirred (3), but, it may be, 


munds Vs = 

, they will, where they find a man deſign- 
ern. 187. x 

Bray, = ing a fraud, and, who thinks to make a 
1 * trade of cozening by the rules of the 


byropad, court (4). So though it were purchaſed 
4% . Dendente lite between them, for a diſcovery 


munds v. and reconveyance, the firſt mortgage being 
P 7 . . * 
Ver 18. ſatisfied (5): but, otherwiſe, if after a de- 


(5s) HaW- cree made (6). So though nothing be due 


kins v. 
12 15 upon it (7), or it be obtained by undue 


(6) Snelling means, as without any conſideration, or 
V. Squib, 2 
Ch. Ca. 48. by fraud (8); for the practice is not ma- 


enk. terial to ſecure a juſt debt. So if the pur- 


gerford, 2 | 5 c 
99 e chaſe were of a precedent ſtatute by the 


N laſt mortgagee (9), he ſhall not be brought 

irkhead, | 33 a 

2 Vez. 57x. to any account upon this in equity by the 
) 5 | . 

1 ſecond mortgagee, any otherwiſe than he 


Ca. 166. 5 
Stanton vd, may do at common law upon a ſcire fac 


Sadler, 2 ad computand', viz. not according to the 
Vern. 30. 


(8) Hitch- true value, but upon the extended va- 


. lue O, for the whole debt and da- 


. 2 Vern, £7 | 

158, 159. Mages: =] 

Sir John Fagg's Caſe, cited 2 Vern. 52, 53. 
(9) Higgen v. Calamy, x Ch, Ca. 149. 


| miniſtered by the ſame varied, the rule qui prior FEE 
1 2 85 fotior 9ſt. Jure muſt hold. 


Quere, Whether the mortgagee ſhall not ac- 
count for what he hath reccived, if he hath received 
enough 


Ch. III. Fr. OF EQUITY. i 


mages (10): and this, although the extended (x0) Earl of 
value was but a third part of the true value, ” — 
Same law of a purchaſer; and there is no 1 Vern. 53. 
difference whether it was bought in before the 

purchaſe or after. So that by protecting is 

meant, making all the advantages of i it (g) 

that the law admits of. 


enough to catiofy d the whole of his demand. See Godfrey 
v. Watſon, 3 Ark. 5179. How mortgagee ſhall account, 


ſee Powell on Mortgages, * 14. 


) As to che terms of depo ſee b. 3. c. 1. $ gr 
note (v) C2 | 


17 
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56 ene 7; 
Go where the ſecond mortgagee agreed 


with the executor of the conuzee to put 
the ſtatute in execution at his coſt, and to 


pay him the debt due on the ſtatute, after ſuch 


time as the ſtatute ſhould be extended, and 
an aſſignment made thereof; for a thing 
agreed to be done is looked upon in equity 
as really done; and he ſhall not only defend 
himſelf as to the land that 1s in his mortgage, 
but for ſo much as is contained in the 
(x) Wind- ſtatute (1). But if a man is ſeiſed of fixty 
ham v. Ld. 
Richardſan, acres, and mortgages twenty to A., and then 
| pong mortgages the whole to C., who purchaſes 
in the firſt mortgage, that ſhall not prote& 
more than the twenty acres ; but it ſhall pro- 
tet theſe twenty acres, fo as B. ſhall never 
recover that, until he pay C. all the money 


(2) zVentr. Upon the firſt and laſt mortgage (2). 
339. 
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JJC 


AS it is now an eſtabliſhed doctrine, 
++ that a purchaſer hond fide, and 
without notice of any defect in his title 
at the time of his purchaſe, may law- 
fully buy in any ſtatute, mortgage, or any 

other incumbrance ; and, if he can defend 
himfelf by thoſe at law, his adverſary ſhall 
have no help in equity to ſet thoſe incum- 

brances aſide; for equity will not diſarm 
a purchaſer. And precedents of this kind 
we very ancient and numerous, where the 
court has refuſed to give any aſſiſtance againſt 
the purchaſer, either to the heir or to the wi- 
dow (4), the fatherleſs, or to the creditors, or 
o one purchaſer againſt another (2). And this 


() See Williams v. Lambe, 3 Bro. Ch. Rep. 264, 
n which the widow appears to have been aſſiſted in equity 


gant a purchaſer for valuable conſideration, without 
dotice. | 


ſi) See Burgh v. Francis, Rep. Temp. Finch, 28. 


rule 


314 


(x) Dudley 
v. Dudley, 
Pre. Ch. 


24% 
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rule in Chancery is in vindication of the 
common law, where the max1ms which refer 
to deſcents, diſcontinuances, non-claims, 
and collateral warranties are only the wiſe 
acts and inventions of the law, to protect 
and quiet the poſſeſſion, and ſtrengthen the | 
right of the purchaſers (1), 


h 
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BOOK THE FOURTH, 
Of Laſt Wills and Teftaments, 
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PART I. 


— nn rnak A 


CHAP. I. 
How to bs tried and expounded. 


SECTION T, 


T is not pretended, as wills are of 


eccleſiaſtical conuzance ſug natura (a). 
but only fuch as were made for pious 
1 uſes; 


(a) In England, the right of making a will 
tay be confidered to have exiſtled from the earlieſt 
period of our law; for we have no trace or memorial 
when it did not exiſt; and we find inteſtacy referred 
vin the law before the conqueſt, and the FI 
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(1) Mar- 
riott v 
Marriott, 


Gilb. Rep. 
originally in the county court. But the 


205. 


not anciently with us conſidered as being, ſud naturd, 


excluſive eccleſiaſtical juriſdiction does not appear even 


| together; Lamb. Saxon Laws, 64. ; without any ſort 
of diſtinction between the lay and the eccleſiaſtical juriſ- 
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uſes ( 1); and, in ene it plainly ap- 
pears, that the probate of teſtaments was 


Conqueror made a law, that no matters 
of eccleſiaſtical conuzance ſhould be tranſ. 


of the inteſtate's eſtate, after payment of the lord's he- 


riot, directed according to the eſtabliſhed law. * Sive 


quis incuria, five morte repentina, fuerit -inteſlatus mor- 
tuus, dominus tamen nullam rerum ſuarum partem, 
(przter eam quæ jure debetur hereoti nomine, ) ſibi af. 
ſumito. Verum poſſeſſiones uxori, liberis et cognatione 
proximis pro ſuo cuique jure diſtribuantur.” Leges Ca. 
nuti, c. 68. 2 Bla. Com. 491.” This circumſtance 
would, of itſelf, be ſufficient to ſhew, that wills were 


of eccleſiaſtical cognizance ; fince, at ſuch period, an 


to have exiſted ; but this point is rendered incontrorerti- 
ble by the ſeveral authorities, which ſhew, that the pro- 
bate of wills was anciently in the county courts, in 
which, until the conqueſt, the biſhop and the ſheriff ſat 


dition. 3 Bla. Com. 61. See alſo 4 Burn's Eccleſialti- W 
cal Law, 187. Linwood, 174. Swinburne, 409, 5th 

ed. The learned Reader, who wiſhes to trace the eccle · 
ſiaſtical juriſdiction in teſtamentary matters by the rules 


of the civil and canon laws, will be highly gratiſied in the 
peruſal of the argument of Lord Chief Baron Gilbert, Y 
in the caſe of Marriott v. Marriott, Gilb. Rep. 203» a 


Stra. 666. | 
acted 
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ated in the county cont (0). L And al- 
though it is not diſcovered how the Biſhop 
and 


(5) This ordinance of William is comprized in a 
charter relating to the biſhoprick of Lincoln; and 
thereby he commanded, that no biſhop or archdeacon 
ſhould thenceforward hold plea de legibus epiſcopalibus in 
the hundred court, nor ſubmit to the judgment of 
ſecular perſons, in a cauſe which related to the cure of 
ſouls. But whoever was proceeded againſt for any 
cauſe or offence according to the epiſcopal law, ſhould 
reſort to ſome place which the biſhop ſhould appoint, 
and there anſwer to the charge, and do what was right 
towards God and the biſhop, not according to the law 
uſed in the hundreds, but according to the canons and 
the epiſcopal law. © And it was further ordered, 
that ſhould any one, after three notices, refuſe to obey 
the proceſs of that court, and make ſubmiſſion, he 
ſhould be excommunicated ; and if need were, the aſſiſt- 
ance of the king and the ſheriff might be called in. 
The king, moreover, ſtrictly charged, that no ſheriff 
prepyſitus, five miniſter regis, nor any layman what- 
ſoever, ſhould intromit in any matter of judicature 
tat belonged to the biſhop.” Wilkin's Leges 
Angl. Sax. p. 292, 293. This charter may be 
conſidered as the bafis of our ecclefialtical courts; 
but it referring generally to pleas de legibus cpiſco- 
fallt, and not defining the ſeveral objects of 
epiſcopal law, throws little light on the origin of 
ccleſiaſtical juriſdiction in matters teſtamentary, 
vieh, as not immediately allied to the ſpiritual 
function, do not appear to have been upon the eſta- 

bliſhment 


id. A TREATISE Hook Iv. 
and. Earl divided their cauſes and juriſ. 
diction after the ſaid n. yet that of wills, 


it 


bliſkment of a purely eccleſiaſtical court, fubjected 
to an excluſive eccleſiaſtical juriſdiction. See Hen. 
Doc's Caſe, 9 Rep. 38.; but ſee Manning v. 
Napp, Salk. 37., which denies the law of Hens 
Noe's Caſe. But, however difficult it may be to 
ſtate the preciſe period when the eccleſiaſtical court 
firſt acquired or took cognizance of teſtamentary 
matters, it ſeems agreed that it was known and re- 
cognized in the reign of Henry II., and, according to 
Sir H. Spelman, in the reign of Henry I.; ; Sir H. Spel- 
man, (Origin of Probate of Wills,) obſerving, that, in 
Scotland, the cognizance of wills belonged to the eccle- 
Laſtical juriſdiction; and, he adds, doubtleſs then alſo 
in England. Glanville, (lib. 7. c. 6, 7.) having ſtated, 
that, in the reign of H. II, the juriſdiction of perſonal 
legacies was in the temporal courts, obſerves, that 
notwithſtanding this, if there was a queſtion in the 
temporal courts, whether a teſtament was a true one, | 
or not; whether it was duly made, or whether the 
thing demanded was really bequeathed, ſuch plea was 
to be heard and determined in the court chriſtian; 
becauſe all pleas upon teſtaments are properly 2 
nizable before the eccleſiaſtical judge; and the 
why ſpiritual men have the proving of e i is 
becauſe it is to be intended that the ſpiritual men have 
better conſcience than laymen, and that they have 
more knowledge what is moſt for the profit of ihe 
ſoul of the teſtator than laymen have. See Perkins, 
$ 486. But although it be regularly true, that, at 
preſent, | 
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++ ſeems, went t wholly to the biſhop and 
dergy; and the Saxon cuſtom being 
changed, the Norman was introduced. 
Nor was the very name of the Ecclefiaftical 
Court, or Court Chriſtian, heard of before 
this diviſion. But it is clear, that in H. II. “8 
time, the juriſdiction of perſonal legacies 
was in the ſecular courts; and in Glam. 
B. 7. cap. 6'& J., there is the form of 
the writ for a perſonal legacy. Yet that 
the ſpiritual court did, from the beginning 
of H. III., exerciſe a juriſdiction for re- 
covery of legacies, is infallibly proved from 
Bratton (2), and the caſes of that time (c). 3 


And ton, I. 2. 
C. 26. fol. 
61. 
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preſent, the ſpiritual court is the only court that has ju- 

nldition in the probate of wills, and granting admini- 

lation; yet from this general rule muſt be excepted all 

courts baron that have had probate of wills time ont of 

nind, and have always continued that uſage ;. ſuch as 

the Manor of Mansfield, and thoſe of Cowle and Caver- 
COg- tam in Oxfordſhire, which courts Wentworth ſays he 
alon biuſelf kept. See Office of Executors, 43. 
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have c) The eccleſiaſtical courts having once acquired 
have borildiction over the probate of wills, its power to en- 
the lorce the execution of them appears to have been a 


rkinss Iraſonable conſequence; but we are not warranted, 
it, at : 


from 
eſent, | | 


320 


A TREATISE Bock lv. 


5 2 2Inft. And though in legacies, as in tithes (z), 


the juriſdiction that gave the recovery of 


them was ſometimes in one, and ſome- 
times 1n the other court, before It was re- 


ſtrained to the ſpiritual only; yet it ſeems 


beyond exception, that the ſpiritual ju- 
riſdiction over legacies was long before in 


practice. The beginning of this practice 


is as difficult to find, as that of probates: 


but it is thought by ſome to have come 
from the Canon in the Decretals. Extr. 


de Teſt. c. 6. 


from any authority, to conclude, that ſuch enlargement 
of juriſdiction obtained, at leaſt generally, prior to the 


reign of H. III. See Selden's Origin of the Eceleſiaſ- 


tical Juriſdition of Teſtaments. 
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SECTION II. 
UT it is, without queſtion, that the ſuit 
for a perſonal legacy may be brought 
in Chancery (4); and, if the matter has 
proceeded to a ſentence in the eccleſiaſtical 
court, it is proper to come here for the 


(d) An executor being in equity conſidered as a truſtee 


far the legatee, with reſpect to his legacy, and as a truſtee» 
in certain caſes, for the next of kin, as to the undiſpoſed 
{urplus, is the true ground of equitable juriſdiction, in 
enforcing the payment of a legacy, or diſtribution of 
perſonal eſtate, Wind v. Jekyll, i P. Wms. 575. 
Faringdon v. Knightly, 1 P. Wms. 544. That the 
juriſdiction of our courts of equity is, in ſuch caſes, more 


dive and protective of the intereſt of creditors and 


kpatees, is evident in ſeveral - inſtances, particularly in 
cunpelling executors to give ſecurity for a legacy payable 
# a future day, the executor appearing to have waſted 
the eſtate ;z Duncumben v. Stint, 1 Ch. Ca. 121.; or o 
bing the fund into court. Strange v. Harris, 3 Bro. 
Ch. Rep. 365. And there are caſes in which a court of 
quity will reſtrain proceedings in the eccleſiaſtical court 
bt a legacy; as where a huſband is ſuing for a legacy in 
aht of his wife. Sce Jewſon v. Moulſon, 2 Ak 420. 
Tanfield g. Davenport, Toth. 114.,Pre. Ch. 548. 


You Tt: Pp executors? 
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executors indemnity. And here legatees 
are to give ſecurity to refund, but not there; 
and this court will ſee the money put out for 
(x) Horrell Children (1). And fo a bill for diſtribution 


v. Waldron 
x Vern. 26. of an inteſtate's perſonal eſtate is very Proper 


in this court ; for the ſpiritual court in that 
caſe has but a lame Juriſdiction, and there 
(0 Mat. are no negative words in the act of parlia- 


thews v. ment 2 
Newdy, I 
Vern. I 43. Pamplin v. Galen, 2 Ch. Ca. 95. Anon. 2 Ventr. 362. 2 Ch. 


Rep. 167. Howard v. Howard, 1 Vern. 134. 


LECT 10N 111. 


UT a will, proved i in the iel court 
not to be controverted here fc 
(x) Plume fraud (1), although he ſhall have no ai 


v. Beale, : a 
50 Wms. of this court (2). Yet ſome think (3 
8 the judgments of the eceleſiaſtical cout 


v. Garder, 


ws. Ought to be as ſubject to the equity of th 


286. 3 1 | 
. -COUrt.-28 Judgments in the courts of com 
Vincent, | | mo 
Stra. 481. | 


Benact v. Vade, 2 Atk. 324. See alſo Noel ITO 1. Lev. 235 
(2) Nelſon v. Oldfield, 2 Vern. 76. 
(3) 3 N Cock, I Ch. Ca. 200. 
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mon law (e) And although at law (4) one Oh Harg- 


executor is not liable to the deut of Milforth, 
another, yet in the ecclefiaſtical courts, and = 8. Eliz. 
by their law, if an executor prove the will, 
they will charge him, though he inter- 
meddle no farther (%, to pay the lega- 
cies (5). And the plaintiff i is without relief j (5) Ven- 


broug v. 


by appeal from the ſentence ; becauſe the Cock, 1h, 
Ca. 201. 

judges delegate muſt judge according to that 

kw, and therefore this court ſhould relieve 

him. And, without queſtion, there may be 


e) In the caſe of Hill v. Turner, 1 Atk. 515., Lord 
Hadwicke, having recognized the juriſdiction of the 
cout in the caſe at bar, obſerved, that though the court 
cannot, on petition, prohibit the eccleſiaſtical court, yet 
hey will reſtrain a perſon who has clandeſtinely married a 
md of the court, from enforcing the ſentence of the 
ecleſiaſtical court, either againſt the infant or his guar- 
lan; and, in the caſe of Sheffield v. Duke of Bucking- 
um, 1 Atk. 628., Lord Hardwicke reſtrained proceed- 
ig in the prerogative court, to controvert the validity 
« a will which had been already determined and aQted 


nn, And ſee alſo Barneſly v. Powell, 1 Vez. 119, 
$4. | 


The law here ſtated is in its principles ſo harſh, 
at I much doubt whether it be the law of the eccleſiafti- 
Wy courts ; and I am ſtrengthened in my doubt, by not 
ing any paſſage in ſupport of it either in Godolphin 
dwinburne. 


Y 2 fraud 
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fraud in obtaining a will, which is relievable 
in equity (g), and of which no advantage 
can be taken at law; as if a man agrees toi 
give the teſtator 2000“. in bank bills, if hel 
will deviſe his eſtate to him; and upon the 
delivery of theſe bills, he makes bis wil 
8 and leaves his eſtate to him accordingly 


Tracy, and the bills after prove to be forged o 


of 3x "counterfeit (6). But it has been ſettled | 


2 Vern. 700. *11 | | 
Mandy v. that a will of a real eſtate cannot be ſet afide 


Maundy, in a court of equity, for fraud or impoſition 
x Ch. Rep. x : 
60. but muſt be firſt tried at law, on deviſavi 
Welby V. : 2 : , . 
Tphornagh, Vel non, being matter proper for a jury t 


Pre.Ch.123. 3 : - 
(7) Kerrick Inquire Into (9) 


v. Brenſby, 3 Bro. P. C. 358. Webb v. Claverden, 2Atk. 424. 


5 (8090 T have already had occaſion to conſider the diffe 
ence of deciſion upon this point; ſee 1 vol. p. 63, 6 
note (u). | | 


N I. Ch. I. 4. Or kuUrrr. 


17 


IN regard, therefore, that caſes of wills 
of perſonal eſtate are, for the moſt part, 
ied in the eccleſiaſtical courts, and by the 
mles of the civil and pontifical law, the 
ling's judges muſt, in fach cafes, judge 
alter the law of the church, that there 
my be a conformity of laws (4). And 
thus, in perſonal chattels, the civil and 
canon law is to be conſidered (1). And 
| | | there 


(ö) The caſes referred to in the margin (1) are 
rect authorities in ſupport of our author's propoſition. 
It ſeems, however, to be queſtioned by the Maſter of 


512, his Honour being reported to have ſaid, * I do 
tot ſce that a court of equity ſhould, even in caſe of 
: kgacy, judge according to the civil law, but ought 
ether to purſue the common law, which is the ge- 
tera law of the land; for all legatees are volunteers, 
ud ought to ſtand or fall by the rules of the common 
ar; and that this court does in other cafes, deter- 
ine the right of legacies according to the rules of 
te common and not of the civil, law, is plain from 
icommon caſe ; as ſuppoſe a deviſe to a daughter of 
loool, on condition that ſhe marry with her father's 

| conſent, 


tie Rolls, in the caſe of Cray v. Willis, 2 P. Wms. 
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(I) Twaites 
v. Smith, 

x P. Wms. 

12. Port- 


man v. Willis, Cro. Eliz. 387. Anon, 1 P. Wms. 267. 
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(2) Hyde v. 
Parrott, 1. 
P. Wms. I. 
Clarges v. 
Albemarle, 
2 Vern. 245. 
Vachel v. 
Vachel, 1 
Ch. Ca. 
129, 130. 


| maritagium debet eſſe liberum.” 


cutory deviſes of terms for years, courts of equity 


| deviſe of the things themſelves, and ſo a 
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there the rule is, where perſonal chattels 
axe deviſed for a limited time, it ſhall he 
intended the uſe of them only, and not 2 


remainder over of them is good (2). And 
although, in ſome caſes, a man is ſaid to 
die without iſſue, whenever there is a | 
failure of iſſue, as to the limitation over of | 
lands of inheritance (i); yet in caſe of a 

5 | perſonal | 


conſent, with a deyiſe over in caſe ſhe does not marry 
with ſuch conſent; if the daughter does marry without 
her mother's conſent, a court of equity determines the 
deviſe over, and the condition to be good, though the 
civil law ſays they are both void; for, by that law, 


(i) It is certainly true, that, with reſpect to exe. 


have much inclined to lay hold of any words in the 
will, to tie up the generality of the expreſſion cf 
dying without iſſue, and to confine it to dying with. 
out iſſue living at the time of the perſon's death 
but they have not allowed this inclination to prevail 
without ſome reſbrictive circumſtance in the limitation 
See Burford v. Lee, 2 Freeman, 210. Green vf 
Rod, Fitzgibbon, 68. Beauclerk v. Dormer, 2 Atki 
308. Saltern v. Saltern, 2 Atk. 376. But, * alchough 
in the limitation of a perſonal eftate, after dying 
without iſſue, theſe words ſhall not, ex wi fermint 


and without the concurrence of any other eireun 
{tance 


Atkj 
ough 
dying 
rmini 
reun 
tance 


ne the caſes referred to, when examined, at variance 
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perſonal legacy, or chattel real, it is not 
tended to ariſe upon any remoter con- 


ingency, than that of dying without iſſue (3) Target 
living at his death (3). 80 where there 7 Wan 
was . 
inſon v. 


Hutchinſon, 3 P. Wass. 258. Pinbury v. Elkin, I P. Wms. 563. 


farce of intention, ſignifying a dying without iſſue then 
ling, eren though the limitation is in the nature of 
a eſtate tail by implication only: Yet, on the other 
und, they ſhall not, ex vi termini, when there is any 
aher circumſtance of intention, import an indefinite 
failure of iſſue, even though the limitation is in the 
dure of an expreſs eftate tail; but that, in either 
caſe, if the limitation reſts ſolely upon the uſual extent 
ad import of theſe words, the limitation over is too 
remote, and therefore void, and the whole vefts in the 
firſt deviſee or legatee; but that, in either caſe, the 
fyrification of theſe words may be confined to a dy- 
nz without iſſue then living, by any clauſe or cir- 
umſtance in the will which indicate or imply ſuch 
atention.” See Fearne's Ex. Dev. 391, 372. Nor 


vith this poſition ; for, in the firſt, Target . Gavnt, 
Was. 432., the bequeſt was to A. for life, and 
10 longer, and, after his deceaſe, to ſuch of A,%s ifſue 
3 4. ſhould by will appoint ; and in caſe A. ſhould 
die without iſſue, then he deviſed the lands over. 
Theſe words were, upon the whole of the will, con- 
irucd to mean, iffue living at his death; becauſe it 
#23 to be intended, fuch iſſue as A. ſhould or might 
point the term to, wiz. iſſue then living. With 
theft to the caſe of Atkiaſon v. Hutchinſon, Mr. 
tarne obſerves, “that though Lord Talbot ſeemed to 
admit 
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tator declared, that it was his mind, that 


for her uſe, ſeparate from her huſband, 
and, after her deceaſe, the intereſt and pro- 
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was a deviſe of all the perſonal eſtate to 
A., who was a feme covert; but the tef. | 


the intereſt and produce thereof ſhould be 


admit the diſtinction, yet it was only by way of auxi. 
liary argument ; and he by no means appears to have 
founded his opinion or decree in the caſe upon it, nor 
indeed was there any call for it: for the words there 
were, without iſſue; and, in regard to which words, 
Lord Talbot obſeryed, the caſe of Forth v. Chapman 
was in point, as there could be no difference between 
the words, without leaving iſſue, and leaving no iſſue, 
And it is further obſervable, that, in Atkinſon v. Hut. 
chinſon, there was a preceding limitation upon the death 
of any of the children, without leaving iſſue, to the 
ſurvivors. Now this ſtrictly was not applicable to an 
indefinite failure of iſſue, becauſe confined to a ſurvivor; 
and it was but reaſonable to give the ſame words the 
ſame conſtruction in the ſubſequent limitation, whic! 
they muit bear in a limitation immediately preceding 
applied ro the ſame ſubject.” Fearne's Ex. Dev. 3674 
368. And, in the caſe af Pinbury ». Eikin, 1 P. Was 
563., the limitation was, that if A die without iſſue by 
the teſtator, then, after her deceaſe, 80l. ſhould remain 
to the teſtator's brother, the words then after being 
taken to mean, immediately after, and conſequently te 
reſtrain the dying without iſſue to the time of her deatl 
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duce thereof to her children till twenty-one, 
and then the principal to them ; but, for 
want of ſuch iſſue, then he gave all his eſtate 
to the children of F.S., and made the 
ſaid 4. executrix and refiduary legatee, ſhe 
being only entitled to the intereſt and pro- 
duce for her life, the perſonal eſtate was 
not veſted in her; and the limitation over 
upon the contingency of 4. dying without 
iſſue, is a good limitation; and as for the 
words reſiduary legatee, it only means for 
the purpoſe in the will. 


— 
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ND the canoniſts, whom our reſolu— 

tions have followed, have expounded 
theſe wills, as the civilians did the teſta- 
menta militaria, according to the in- 
tent (T). And, therefore, although a le- 
gacy is to be taken as a gift, yet a man 
| ſhall 


() It might be inferred from this paſſage, that 
the 1-flamentum militare was the only will which, by 


the civil law, was conſtrued according to the intent; 
| / a diſ- 


230 
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ſhall be intended to be juſt before he is 


kind; ſo that a bequeſt of the ſame ſum 


(1) Talbot 
v. Duke of 
Shrewſbury 
Pre. Ch. 
294. 

Jeſſs v. 
Wood, 2 P. 
Wms. 130. 
Towler v 


Fowler, 3p. 


Wms. 354. 
Reech v. 
Mennegal, 
I Vez. 123. 
Gihſon v. 
gcuda- 


more, 


Moſely, 
Rep. 7. 


(2) Cuth- 
bert v 
Peacock, 
1 Salk. T5 5. 
Wams. 616. 


by the debtor to the creditor (7) ſhall be 


applied in ſatisfaction of the debt (1). 


For, by the law of nature, when two du- 


ties happen to interfere at the ſame point 


of time, that which is the moſt honeſt and 
beſt is to be preferred. And ſo it ſhall be 


in conſtruction ; for the mtendment of 


law is agreeable to nature, and on the bet- 
ter fide. Yet where there are affets, and 
he intended both, it may be as good 
equity to conſtrue him both juſt and kind; 
and the conſtruction of making a gift a 


ſatisfaction has in many caſes been carried 


too far (2). And this preſumption of the 


Chauncey's Caſe, 1 P. Wms. 410. Eaſtwood, v. Vincke, 2 P. 
Tanner v. Soles, MSS., July 1789, Rolls. | 


a diſtindtion which certainly could not be ſupported ; 


for, though the r:/amenium militare was one of the pri 
viteged deſcriptions of wills, its privileges were merely 
diſpenſations, with certain ſolemnities eſſential to the 


validity af other wills. See Inſt. lib. 2. tit. 11. Vinnius | 


in Inſt. p. 399. Godolphin's Orphang legacy, p. 16. 


(0 Not even in ſatisfaction pro ante; Eaſtwood x. 
Vincke, 2 P. Wms. 616.; the preſumption of ſatisfac- 
tion proceeding upon the fimilituce of the legacy with 
the debt. 


canon 
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canon law was founded upon the ſimilitude 
of the legacy with the debt, which yet * 
might be controlled by oppoſite prefump- 
tion. Much more then ought proofs to 
do it, which may be ſtronger than any 
preſumption. So if a legacy be leſs than 
the debt, it was never held to go in ſatis- () Cn. 


faction (3). $0 if the legacy were upon mers Cafe, 


Salk. F508. 


condition, or upon a contingeney (n); Talbot v. 
0 


for the will is intended for his benefit, and sbrewſbury 


a | Pre. Ch. 
therefore it could not be ſuppoſed that the 3 


teſtator would give him an uncertain re- Fb 
v. Vincke, 


compence in ſatisfaction of a certain de- 2 = Wms. 


mand (4). So if the thing were of a dif. Atkinſon 


| 3 
ferent nature, as land, it ſhould not go in oh 


478. 
ſatisfaction of money, unleſs there was a . 


defect of aſſets (5). So if the * 1 


oſely, 
295. 


(4) Talbot 
v. Duke of Shrewſbury, Pre. Ch. 394. 8 IPs Salk. 508. Nicholls 
v. Judſon, 2 Atk. 300. Crompton v. Sale, 2 P. Wms. 555. Barrett v. 
Beckford, 1 Vez. 519. Spink v. Robins, 2 Atk. 491. ; 
(s) Eaſtwood v. Vincke, 2 P. Wms. 616. Cranmer” s Cafe, 508, Chaplin 
v. Chaplin, 3 P. Wms. 245. 


(n) So where the legacy is not equally beneficial 
vith the debt in ſome one particular, although it may be 
more ſo in another, as in time of payment. Atkinſon 
„ Webb, Pre. Ch. 236. 2 Vern. 478. Nicholls v. Judſon, 
2 Atk. 300. Clark v. Sewell, 3 Alk. 96. Haynes 
v. Mico, 1 Bro. Ch. Rep. 129. Jeacock v. Falkner, 
1 Bro. Ch. Rep: 295. 

contracted 


7 
| 
/ 
| 
f 
| 
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* 


| (6) Cran- 


mer's Caſe, 


2 Salk. 508. 


Thomas v. 
Bennett, 2. 
P. Wms. 
342. 
Chauncey's 
Caſe, 1 P. 
Wms. 409. 
Fowler v. 
Fowler, 3 


P. Wms. 
35 3. 


(7) Cran- 
mer's Cafe, 


Balk. 508. 
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contracted after the legacy given () he 
could not have it in contemplation to ſa- 


tisfy a debt not then in being (6). Caſes 
of this nature, therefore, depend upon cir- 


cumſtances; and where a legacy has been 


decreed to go in ſatisfaction of a debt, it 
muſt be grounded upon ſome evidence, or 


at leaſt a ſtrong preſumption, that the teſ. 
tator did ſo intend it; for a court of 
equity ought not to hinder a man from 
diſpoſing of his own as he pleaſes. And, 


therefore, the intention (7) of the party is 
to be the rule (0); for, where he lays he 


gives 


(n) So if the debt was upon an open or running ac- 
count, ſo that it might not be known to the teſtator whe- 
ther he owed any money to the legatee or not. Rawlins 
v. Powell, 1 P. Wms. 299. 


(o) The principle of this rule extends alſo to actual 
contracts, or contracts in marriage ſettlements, or for 
the proviſion of children, Sc.; that is, in order to 


make any legacy or devolution of intereſt a ſatisfac- 
tion of ſuch covenant, it muſt appear to have been 


the intention of the covenantor that it ſhould be ſo con- 
firued, and a part ſatisfaction ſhall not be intended. 
See Chaplin v. Chaplin, 3 P. Wms, 245., and Eaſt- 
wood . Vinckle, 2 P. Wms. 616. But though a 
part ſatisfaction ſhall not be intended, for that a fa- 
tisfaction implies the doing of ſomething equivalent, 
yet a part performance of a covenant. may be pre- 

| we ſumed; 


wh. 


0 Mr mA — 


Pr. I. Ch. I. 56. Or EQUITY. 1 


gives a legacy we cannot contradict him, 
and ſay he pays a debt. 


ſumed; as where A. covenants to ſettle lands of a certain 
value, and purchaſes lands of leſs value, which he allows 
to deſcend, ſuch purchaſe ſhall be inferred to have been 
in part performance of his covenant. Lechmere v. Lord 
Carliſle, 3 P. Wms. 211. As to performance of coves 
nants by a devolution of intereſt more beneficial to the 
covenantee, ſee Blaudy v. Widmore, 1 P. Wms. 324. 
Lee v. D'Arande, 3 Atk. 419. See alſo Kirkman v. 
Kirkman, 2 Bro. Ch. Rep. 95. Richman v. Morgan, 
2 Bro. Ch. Rep. 394. In what caſes the deviſee claim- 
ing under and alſo againſt the will ſhall be put to his elec- | 
tion. See Noyer v. Mordaunt, 2 Vern. 581. Streat- 
field v. Streatfield, Forreſt. 176. Cull v. Showell, Ambl. 
727. Forreſter v. Cotton, Ambl. Fer | 


VTV 


UT. as the whole force of the bequeſt 
often reſts upon ſome particular 
words, it will be neceſſary to conſider 
what interpretation they bear in the canon 
and civil law; at leaſt ſuch as are made 
uſe of frequently in teſtaments, as goods, 
chattels, moveables, ready money, debts, 
houſhold-ſtuff, and the like. Now, by 
goods, the civil law doth oftentimes under- 
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(6) Cran- 
mer's Caſe, 


2 Salk. 508. 


Thomas V. 
Bennett, 2. 
P. Wms. 


342. 


Chauncey's 


Caſe, 1P. 
Wms. 409. 
Fowler v. 
Fowler, 3 
P. Wms. 


353. 


(7) Cran- 
mer's Caſe, 
Balk. 508. 


to be the rule (o); for, where he ſays he 
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1 after the legacy given (u) he 


could not have it in contemplation to ſa- 
tisfy a debt not then in being (6). Caſes 
of this nature, therefore, depend upon cir. 
cumſtances; and where a legacy has been 
decreed to go in ſatisfaction of a debt, it 
muſt be grounded upon ſome evidence, or 
at leaſt a ſtrong preſumption, that the teſ. 


tator did ſo. intend it; for a court of 


equity ought not to hinder a man from 
diſpoſing of his own as he pleaſes. And, 
therefore, the intention (7) of the party is 


gives 


(2) So if the debt was upon an open or running ac- 


oount, ſo that it might not be known to the teſlator whe- 


the proviſion of children, Sc.; 


ther he owed any money to the legatee or not. Rawlins 
v. Powell, 1 P. Wms. 299. | 


(o) The principle of this rule extends alſo to actual 
contracts, or contracts in marriage ſettlements, or for 
that is, in order to 
make any legacy or e of intereſt a ſatisfac- 
tion of ſuch covenant, it muſt appear to have been 
the intention of the covenantor that it ſhould be ſo con- 
firued, and a part ſatisfaction ſhall not be intended. 
See Chaplin v. Chaplin, 3 P. Wms, 245, and Eaſt- 
wood w. Vinckle, 2 P. Wms. 616. But though a 


part ſatisfaction ſhall not be intended, for that a ſa- 


tisfaction implies the doing of ſomething equivalent, 
yet a 1975 e of a covenant may be pre - 
| . ſumed; 


. 
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and ſay he pays a debt. 


value, and purchaſes lands of leſs value, which he allows 
to deſcend, ſuch purchaſe ſhall be inferred to have been 
in part performance of his covenant. Lechmere v. Lord 
Carliſle, 3 P. Wms. 211. As to performance of cove- 


covenantee, fee Blagdy v. Widmore, 1 P. Wms. 324. 
Lee v. D'Arande, 3 Atk. 419. See alſo Kirkman v. 
| Kirkman, 2 Bro. Ch. Rep. 95. Richman v. Morgan, 
2 Bro. Ch. Rep. 394. In what caſes the deviſee claim- 
ing under and alſo againſt the will ſhall be put to his elec- 
tion. See Noyer v. Mordaunt, 2 Vern. 581. Streat- 
field v. Streatfield, Forreſt. 176. Cull v. Showell, Ambl. 
727. Forreſter v. Cotton, Ambl. 388. 


S R U GN. 


often reſts upon ſome particular 
words, it will be neceſſary to conſider 
what interpretation they bear in the canon 
and civil law; at leaſt ſuch as are made 
uſe of frequently in teſtaments, as goods, 
chattels, moveables, ready money, debts, 
houſhold-ſtuff, and the like. Now, by 
goods, the civil law doth oftentimes under- 


gives a legacy we cannot contradict him, 


ſumed; as where A. covenants to ſettle lands of a certain 


nants by a devolution of intereſt more beneficial to the 


UT, as the whole force of the bequeſt 
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ftand, not only thoſe things whereof a 
man is owner, or juſtly poſſeſſed, but alſo 


ſuch as belong to him, whether corporeal 


{1) Swin- 
burne, 
part > $ 10. 
p. 474, 486. 


JIth ed. 


(2) Swin- 
burne, 

part 7.5 IO. 
P. 475 


or incorporeal, for the which he may have 
a lawful action, as debts (1). And fo with 
us, the words goods and chattels, in a de. 


viſe, will paſs a right to ſet afide a releaſe 


obtained by fraud (5). 2dly, Sometimes 


it is underſtood of a man's whole eſtate, 
both actively and paſſively, which devolves 
upon him, who, in that law, is called 
heres, or hetr (2). 3dly, By the word 


goods, the ſame law doth underſtand no 
more, but only a man's clear goods, his 


(O) That a deviſe of all the teſtator's 1 will paſs 
a bond, ſee Anon. 1 P. Wms. 267. Ryall v. Rolle, 
1 Atk. 180, 182., unleſs there be ſome words in the will 
indicative of an intent to the contrary, as in Woolcomb 


2. Woolcomb, 3 P. Wms. 112., note (1), Cox's ed. 


But bonds, as a ſpecies of choſes in action, not admitting 
of locality as money does, will not pafs under a bequeſt of 


goods and chattels in a particular place. Chapman ». 


Hart, 1 Vez. 271, Moore v. Moore, Bro. Ch. Rep. 127. 
See allo. Green v. Symond, 27th February 1730, Mr 
Brown's Appendix, p. 6. Neither will debts due by | 
bond paſs by a bequeſt of all the teſtator's moveable 
goods. Sparke v. Denne, Sir W. Jones, 225. Thata 
leaſe will paſs by a bequeſt of all the teftator's goods, ſee 


| Portman v. Willis, Cro. Eliz. 387. But ſre Godolphin, 


392, 7+ | 
8 | 7” 107 "ens 


dor freehold (6). 
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8 — 7 = PA — 
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debts deducted (3). And, in the common (2). Ions 

law (q), the word goods extends neither _s 7:5 Io. 

to things in action (4), nor chattels (5), . a) Calye's 
| e,$ 


8 23. 
4 (5) 8 v. Willis, Cro.Eliz. 387. 
| (6) Calye's Caſe, 8 Rep. 33. 


2) That ſpecialties, debts, leaſes, Ic. have been held 
in the conſtruction of wills to paſs by the word goods, 
muſt therefore be referred to the rules of the civil and 
canon law, being allowed to govern the conſtruction of 
wills of perſonal eſtate. See Portman v. Willis, Cro. 
Eliz. 387. Anon. 1 P. Wms. 267. Moore v. Moore, 
1 Bro. Ch. Rep. 12 75 


SECTION VII. 


HATTELS is a word more obvious in 
the laws of this realm than in the 
civil law, and takes in all his goods, ex- 
cept ſuch as are of the nature of freehold, 
or parcel thereof (1). And theſe chattels (1) swin- 
are e divided into real or immoveable 663 


part 7.5 10. 


p. 475. 
and Co. Litt. 


118. b. 


(r) & Chattels real, ſaith Sir Edward Coke, are ſuch 
u concern the realty, as terms of years, the intereſt 
of tenant, wt ſtatute ſtaple, by ſtatute merchant, by 
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and perſonal or moveable (6). Among the 


latter, money is accounted, though ſome 
have held that ready money is neither 
goods nor chattels, becauſe it is of no 
worth in itſelf, but is made ſo only by 
the conſent of men, as neceſſary for com- 
mon life; but, according to others, a de- 
viſe of all his chattels paſſes the whole 


eſtate of the teſtator, both actively and 


paſſively, as in caſe of a deviſe of all his 
goods (7); for it is as extenſive, and 
be more (2) 
part 7.9 10. 
P. 477. elegit, and ſuch like, 1 Inſt. 118. b. And theſe are call. 
ed real chattels, as being intereſts iſſuing out of or annex- 
ed to real eſtates; of which they have one quality, viz. 
immobility, which denominates them real ; but want the 
other, viz. a ſufficient legal indeterminate duration; and 
this want it is that conſtitutes them chattels.” See 2 Bla, 


Com. 386. 


() Chattels perſonal are properly things moveable, 
which may be annexed to or attendant upon the perſon 
of the owner, and carried about with him from one place 
to another: Such are animals, houſhold-ſtuff, &c. Co. 
Lait. i. b. 1 


() That the whole of the teſtator's perſonal ſlate, 
and conſequently his money, will, by the civil law, 
paſs by a general bequeſt of all his goods, or of al! 
his chartels, is eſtabliſhed by the authorities referred to 
in Swinburne, part 7. g 8.; and the caſes which ſeem to 


kreak in upon this poſition will be found to have pro- 


ceeded 


Pr. I. Ch. I. 9g 7. OF EQUITY. 


ceeded on the particular language of the bequeſt. In the 
Anon. Caſe, in Pre. Ch. 8., the teſtator bequeathed his 
wife 12007. in money, and all the goods and chattels, c. 
in and belonging to his houſe in N.; in which houſe there 
was 400l. in money; and the queſtion was, Whether this 
450). ſhould paſs by the will? The court held it ſhould 
not; for 400. is a conſiderable ſum, and the teſtator 
could not be ſuppoſed to be ignorant of its being in the 
houſe : Therefore, had he intended to paſs it, he would 
ot have couched it under general words, but would at 
irt have given his wife 1600/. In the caſe of Woal- 
combe v. Woolcombe, 3 P. Wms. 112., the bequeſt was, 
of all the teſtator's houſehold goods, and other goods; 
ad there was alſo a bequeſt of the refidue ; which be- 
queſt of the reſidue would have been fruſtrated, had the 
words “other goods” been held to carry all the perſonal 
date. The court, therefore, held that ſuch words 
other goods“ muſt be intended to fignify things of 
the like nature with houſehold goods. So in Trafford 
„ Berridge, 1 Eq. Ca. Ab. 201. pl. 14. See alſo 
Cook v. Oakley, 1 P. Wms. 302. Timewell v. Per- 
kin, 2 Atk. 103. Boon v. Cornforth, 2 Vez. 279. 
Carendiſh v. Cavendiſh, 1 Bro. Ch. Rep. 467.; where 
tits rule is recognized, viz. that things to paſs under ge- 
tral words muſt be ejuſdem generis with thoſe expreſsly 
(eriſed. But if there be nothing in the will indicative 
an intention to reſtri& the general import of the words 

goods and chattels,” money, if not an extraordinary 
lun, and juſt received, will paſs. See Chapman. v. Hart, 
i Vez, 273. 


Vor. II. 
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: and moventia, ſuch as actively, and by 


| habitu, or in the intention and purpoſe of 
the ſower. And theſe emblements are to be 


(1) Swin- 
burne, 

part 7. $ 10. 
P- 478, 479. 


or trees whereon they grow, but are alſo reputed 33 


Sx 


__ *ACTREATISE | Booty, 


SECTION VIII. 


OBILIA is ſtrictly ſuch goods as are 


paſhvely moveable or removeable ; 


their own accord, do move themſelves, 
as live goods. Yet regularly moveables 
are indifferently underſtood of both, and 
will paſs them in a deviſe; as alſo indul. 
trial fruits, viz. ſuch as are ſown by men's 
induſtry, in order to be reaped with in. 
creaſe ere long; for theſe are moveable 


put in the inventory (1); for the rule of 
acceſſorium ſequitur principale is true in 
fruits natural (25), but not in fruits mndul- | 

| trial. 


(2) „ By natural fruits are intended ſuch as grow 
ſpontaneouſly, without any great labour or colt, as 
graſs or apples, Sc.; and theſe the legatee cannot te- 
cover as moveable, unleſs they were ſeparated at the 
time of the teſlator's death; for, till they are ſeparated, 
they arc accounted not only as annexed to the ground 


part and parcel of the body whereon they grow, and 
whence | 


% 
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trial. Immoveable goods, or chattels 
real (x), are thoſe which do not immedi- 
ately belong to the perſon, but to ſome 
other thing by way of dependancy ; as 
trees growing, or a term for years. Yet 
it will not extend to the induſtrial fruits, 
for they are reckoned among the move- 
able; but it takes in all leaſes, and all the 
natural fruits ; : as alſo whatever is appur- 
tenant to, or parcel of the thing demiſed, 
which, if it were out of leaſe, ſhould belong 
o the heir, and not to the executor (2). 


whence. they are nouriſhed, and conſequently of the ſame 
nature and condition, namely, immoveable.” Swinb. 


put 7. H 10. p. 478, 479. 


(2) Swin- 
burne, . 


| Part 7. § 10. 


P · 480. 


690 As chattels OR paſs as immoveables, ſo. chattels 
ſonal paſs as moveables. See Godolphin's Orph, Leg. 
art 3. ch. 20. f 2. 


— — — - 
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(1) Swin- 
burne, 

part 7. $ IC. 
P+ 479, 480. 


not likely that he intended to paſs that 
money 1n prejudice of the heir, according 


ſtated, which, it is contended, are not within the general 


9 
. 
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WADE moncy is juſtly reputed among 

the moveable goods of the deceaſed ()); 
for no goods are more moveable, and it | 
is therefore termed current. But although | 
this is regularly true, yet it fails in par. 
ticular caſes. As, 1ſt, of the money that 
ariſes from lands deviſed to be fold, vid: 
21 H. 8.c. 5. 2dly, Of money laid up 
for payment of lands purchaſed ; for it is 


to that rule of law, that nothing doth paß 
by general words, where it 1s likely the 
giver would not grant them by ſpecial. Alſo 
in favour of the heir, many things, which 
of their own nature are moveable, by con- 
ſtruction or fiction of law are neverthe- 
leſs accounted immoveable, as hawks and 
hounds, and deer in the park, (1), &c. 
Godolphin's Orph. Leg: part 3. c. 21. 5 12. 


4 y) And will therefore, in 1 paſs under the 
deſcription of moveables. But ſee Godolphin's Orph. 
Leg. part 3. ch. 21. F 9., where ſeveral other caſes ar 


rule. 


pt. I. Ch. I. 9g 10. OF EQUITY. 


SE Of ON X. 


EBTS are neither moveable nor im- 

moveable goods, nor will they paſs 
2s ſuch (2). But if the teſtator did be- 
queath all his goods moveable and im- 
noveable whatſoever, theſe univerſal ſigns 
tretch the word, to which they are joined, 
to the comprehenſion of whatſoever is 


ignified by them, not only properly, but 


lo improperly, or elſe they would be idle 
nd ſuperfluous ; which ſuperfluity is to be 
woided, eſpecially in a teſtament, wherein 
commonly leſs is written than ſpoken, and 
lels ſpoken than was meant, partly through 
want of ſkill, and partly through want of 


ime. And although no man is preſumed - 


o think that which he doth not ſpeak, 


(2) This point ſeems to have been, for a conſider- 
ible length of time, vexata guęſtio among the civilians. 


Swinburne has brought together the reaſoning for and 


yank it, and ſeems to prefer the opinion of thoſe who 
deny that, by the civil law, debts will paſs by the deſcrip- 


lon of goods moveable or immoveable, See part 7. H 10. 


. 431, 482, 483. See allo Wentworth's Office of Exe- 
Wor, 250. Sparke v. Denne, Sir W. Jones, 225. 


vet, 


34¹ 
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yet, by the common uſe of ſpeech within 


But this wants ſome further explanation. 
In the firſt place, then, there is no doubt 


ſuch like. 2dly, Without all difficulty, 


A TREATISE .- Bock iv. 


this realm, debts are underſtood to be 
comprehended under that general legacy 
of all goods moveable and immove. 


able. 


s E C TI ON XT. 


" FT OUSEHOLD ſtuff is Inſtrumentum pu- 


tris-familias domeſticum et quolidianum. 


but theſe particulars are to be reckoned as 
part and parcel of houſehold ſtuff, «12. | 
tables, ſtools, chairs, carpets, hangings, | 
beds, bedding, baſons with ewers, candle- 
ſticks, all forts of veſſels, ſerving for meat 
and drink, being of earth; wood, glaſs, 
braſs, or pewter, pots, pans, ſpits, and 


apparel, books, weapons, tools for at! 
ficers, cattle, viduals, corn in the bart 
or granary, wains, carts, plough-gear, 
veſſels affixed to the freehold, are no part 

| a 


Pt. I. K t 


OF EQUITY. 


And, in ancient 


of houſehold ſtuff (1). 


times, nothing which was made of filver 


or gold was accounted houſehold ſtuff ; 

becauſe of the ſeverity and frugality of 
old times, when veſſels of gold and filver 
were very rare. But, upon the change of 
manners, ex ebore, teſtudine atque argento, 


Himur. And thus alſo theſe veſſels of fil- 
ver, gold, and precious ſtones, as baſon 
and ewer, bowls, cups, candleſticks, &. 
paſs as part of houſehold ſtuff or furniture. 
Yet not indiſtinctly or abſolutely, but 
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(1) Swin- 
burne, 


part 7. S 10. 
P- 484, 485. 


Godolphin's 


Orph. Leg. 
Part 3. C. 20. 
I 12. 


jam ex auro etiam atque gemmis ſupellectili 


with this limitation, ſo that it be agreeable 


to the teſtator's meaning, otherwiſe not; 
that is, if the teſtator, in his life-time; did 
iſle to reckon them amongſt his houſe- 
hold ſtuff; but if the teſtator did eſteem 
them as ornaments, rather than utenſils, 
ind did uſe them for pomp or delicacy, 


rather than for daily or ordinary ſervice of 


his houſe, in this caſe they do not pals 


under the bequeſt of houſehold ſtuff (a). 
ED | Or 


(a) Whether, by the rule of the civil law, plate 
would paſs as houſehold ſtuff, is alſo a queſtion upon 
which the writers are at variance; but, with us, 
though it was formerly held, that plate would not 


pais by a bequeſt 1 all teſtator's houſehold goods, 
| Teflon 


a IL 
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Or if the teſtator did uſe to number things 
of another kind amongſt his houſehold ſtuff 
which, without doubt, are not ſo to be 
eſteemed, as his apparel, and ſuch like, 
then, although he did intend that his apparel 
or thoſe things ſhould paſs under the name 
of houſehold ſtuff, yet the legatory cannot 
(i) Swin- recover them (2). So furniture (+) in a 
bert 5. g 10. large houſe takes in plate; but not where 
p Hauk. he diſtinguiſhes the chapel 225 from the 
ER 5 furniture (3). 

ton, Pre Ch. 251. 2 Vern. 512. 


Jeſſon v. Eſſington, Pre. Ch. 207., yet in ſeems now to 
be ſettled, that it will, if it appear that the teſtator was 
in the habit of uſing plate, or was of a rank in life which 
rendered plate an article ſuitable to his domeſtic eſtabliſh- 
ment. Lilcot v. Compton, 2 Vern. 638. Maſters «, 
Maſters, 1 P. Wms. 425. Nichols D. Oſborn, 2 P. 
Was. 419. Snelſon v. Corbet, 3 Atk. 369. Kelly z. 
Pawlett,. Ambl. Rep. 605. It 1s ſcarcely neceſſary to 
| _ obſerve, that the rule does not extend to articles of 
furniture or plate bought or made by the teſtator in tbe 
way of trade, with a view to ſale. See Ambl. Rep. 611. 


() That a library will not paſs under the deſcription 
of furniture; ſee Bridgman v. Dove, 3 Atk. 202. 


Pt. I. Ch. I. $12» OF EQUITY. „ 


SE CT 1 ON: Et, 


ND although there be no defect in the 
teſtator's meaning, yet becauſe the 
ſame is no way expreſſed by words, which, 
by their own nature, or by common uſe of 
ſpeech, might teſtify this meaning of the 
teſtator, therefore is the legacy void, as if 
it had not been written or ſpoken : unleſs 
it were the expreſs will of the teſtator, 
that the legacy ſhould ſtand good notwitb-m- 
ſtanding his miſnaming thereof (1). Non bom 
enim ex opinione fingulorum, ſed ex communi 3 5. 
"ſu verba exaudiri debent. But, it 1s to be 
obſerved, that error in the name, quantity, 
or quality of the thing bequeathed (c) 


(e) By this muſt be underſtood error in the proper 
name, and not in the name appellative; as if the teſta- 
tor, intending to deviſe Black- acre, deviſe Green-acre, 
having no ſuch land, the error is not in the ſabſtance, but 
only in the proper name of the thing intended to be de- 
riſed, and therefore the legacy ſhall take effect; but if 
the teſtator, intending to bequeath a horſe, bequeath a 
houſe, not having a houſe, the error in the ſubſtance of 
tie thing will diſappoint the legacy. There are cir- 
cumſtances, however, which will prevent error in the name 

appellative avoiding a legacy. Sce Swinb. part 7. $ 5. 


5. 460. 
doth 
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(2) Godol. 
part 3. c. 25. 
5 10, Swinb. 
part 7. $ 5- 
p- 460. 


(3) Swin- 
burne, 
part 7. § F. 
D. 462. 


„ A. TREATISEE Book Iv. 


doth not hurt the legacy, when the body or 
ſubſtance is certain; and ſo of error in the 
name (d) or quality of the perſon (e). But 
error in the body or ſubſtance of the thing 
bequeathed doth deſtroy the legacy, as well 

as in the perſon of the executor or legatory 

(2). And ſo error in the form of the dif. 

poſition maketh it to be of no force; as if a 

condition is omitted by miſtake (7), the 

legacy is void ( 3} 


(4) In what caſes error in the name of the legatee or 
executor will affect the appointment or legacy. See 
Swinb. part 7. 5. 5 


00 Unleſs the quality of the executor or legatee be 
the cauſe aſſigned of the teſtator appointing him executor 


or legatee. Swinb. part 7.5 5. 


{/) But if the teſtator appoint an executor, or bequeath 
any legacy, according to certain conditions afterwards to | 
be written, the diſpoſition is good, as if it were made 
without condition, unleſs it do appear that the teſtator | 
did mean that the diſpoſition ſhould not take place with- 
out ſome condition. Swinburne, part 7. f 5. p. 462. 
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RU iN X11, 


ND a will ſpeaks not until the death 


of the party, for till then he is 


maſter of his own will; but the conſtruc- 
tion 18 to be made, as matters ſtood at the 
time of making the will (g): As where 


I. 4 


(g) There certainly are bequeſts which, in order 
to effectuate the intent, may be conſtrued with re- 
ference to circumſtances at the time of teſtator's 
making his will ; as where the teſtator gives a ſpecific 
thing as being then in his poſſeſſion, and which, in 
its nature is not fluctuating, and he gives it by a 
particular, and not a collective appellation, the be- 
queſt ſhall be conſtrued with relation to the ſtate of 


the thing at the time of teſtator's making his will; 


as if the teſtator bequeaths the leaſes which he now 


has, or all the horſes now in his ſtable, or the arrears 


of an annuity now due; in ſuch caſes ſubſequent leaſes, 
or after purchaſed horſes, or arrears afterwards ac- 
crued due, will not paſs, 1 P. Wms. 597. Attorney 
General, v. Bury, 1 Eq. Ca. Ab. 201. See alſo 
Baugh v. Read, 1 Vez. Jun. 260. But, I appre- 
hend, theſe caſes are to be referred to the particular 
expreſſion of the bequeſt, and that they will not bear 
out the general propoſition ſtated by our author ; for 


though a bequeſt of a ſpecific thing then in the teſta- 
1 5 | | . tor's 
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A. deviſed the ſurplus of his eſtate to his 
brothers, B., C., and D., and the children 
of his brother E., and of his fiſter F., 
equally to be divided; and if any of my 
brothers die before the eſtate is got in and 
divided, his or their ſhare to go to his or 
their children. B. died before the eſtate 
was got in and divided, and before the 


tor's poſſeſſion, by a particular, and not a collective 
deſcription, will not paſs things ejuſdem generis ac- 
quired by the teſtator after the making of his will: 
Vet if the bequeſt be of a thing in its nature fluctu- 
ating, as a flock of ſheep, or by a collective term, as 
library, ſheep afterwards produced, and books after- 
wards purchaſcd, will paſs, in reſpe& of the fluctu- 


| ating nature of a flock of ſheep, and the collective de- 


ſcription of his books. All Souls College v. Coddring- 
ton, 1 P. Wms. 597. Dean of Chriſt. church v. Barrow, 
Ambl. 641. 


It may alſo be neceſſary, in ſome caſes, to refer to 
the time of the teſtator making his will, in order to aſcer- 
tain the objects of his bounty; as in caſe of a deviſe to 
all his children or grandchildren, without any reference 
to his death, or time future, ſuch deviſe is held, prima 
facie, to refer only to ſuch children and grandchildren as 
were living at the time of teſtator making his will. 
Northey v. Strange, 1 P. Wms. 342. Pre. Ch. 470. 
But ſee Roberts, v. Higman, 12th July 1779. 1 Beo. 
Ch. Rep. 532. note. | 


4 | teſtator, 


Pe. I. Ch. II. 9 14. OF EQUITY. 


teſtator, yet ſtill he died before the eſtate 
was got in and divided. But then it is 
objected, that his ſhare is to go to his 
children, when he had no ſhare ever veſted 
in him; but that is to be underſtood the 
ſhare intended him. So a deviſe of 300“. 
to three at twenty-one, and, if any die, to 
go to the ſurvivors; one died in the life 
time of the teſtator; this deviſe over is 
good (1). 
thwaite, 


P. Wms. 274. Ledſome v. Hickman, 2 Vern. 611. Miller v. Warren, 2 
Vern. 207. Willing v. Baine, 3 P. Wms. I13. Scoolding v. Green, Pre. 
Ch. 37. Hornſby v. Hornſby, Moſely's Rep. 319. 


(1) Perkins 


N r 


ND if the gift be general, it ſhall be 
expounded generally, for the court 

will not reſtrain the teſtator's bounty (þ). 
= | As 


S I EE 


() When the court, in the conſtruction of a will, 
reltricts the generality of the bequeſt, it is becauſe. the 
bequeſt would otherwiſe fail, from the uncertainty and 
generality of its expreſſion 3 as where the bequeſt is 

| to 
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As where one gave legacies of 150. a-piece | 
to each of his relations of his father and 
mother's 


to the relations, or the poor relations, of the teſtator, 
or to the relations of A, the infinite extent and com- 
prehenſion of the expreſſion, unleſs narrowed and 
reſtricted by reference to the ſtatute of diſtributions, 
would wholly defeat the bequeſt ; for it were endleſs 
to inquire for the moſt diſtant relations. Roach 2. 
Hammond, Pre, Ch. 401. Carr v. Bedford, 2 Ch. 
Rep. 77. Anon. 1 P. Wms. 326. Thomas v. Hole, 
Forreſt. 251. Harding v. Glynn, 1 Atk. 469. 
Edge v. Saliſbury, Ambl. 70. Whithorn v. Harri, 
2 Vez. 527. Iſaac 2. Defriez, Ambl. 595. Wid- 


more v. Woodroffe, Ambl. 636. Green v. Howard, 


x Bro. Ch. Rep. 31. Hands v. Hands, cited 3 Bro. 
Ch. Rep. 69. Rayner v. Mowbray, 3 Bro. Ch. Rep. 
234. But if the bequeſt be to the teſtator's deſcend- 
ants, or to the deſcendants of A., the neceſſity of re- 
ferring to the ſtatute of diſtributions does not ariſe, 
for ſuch deſcendants are capable of bcing aſcertained. 


Croſely v. Clare, Ambl. 397. Butler v. Stratton, 


$ Bro. Ch. Rep. 367. And in thoſe caſes in which 
the court does reſort to the ſtatute of © diſtributions, 
for the purpoſe of limiting the objects of the bequel: 


to relations, it docs not conlider itſelf bound, in the 


diſtribution of the fund, to adopt the proportions pre- 
icribed by the ſtatute; but will diſtribute it per capua, 
and in ſuch ſhares as any particular expreſſion of the 


' bequeſt may call for. Carr v. Bedford, 2 Ch. Rep. 


77. Griffith v. Jones, 2 Ch. Rep. 179. Thomas 2. 


Hole, Forreſt. 251. Green v. Howard, 1 Bro. Ch. 


Rep. 31. With reſpe& to a bequeſt to the children 
| | | of 


pt. I. C. I 14- © OF EQUITY. 1 


mother's ſide (1). The court would not (1) Jones 


v. Beale, 
reſtrain the deviſe to the relations, within aVern.s8r. 


the ſtatute of diſtributions. So where a 
will was made in theſe words, Item, I give 
to ſuch of my ſervants as ſhall be living 
with me at the time of my death, one 
year's wages. Although ſtewards of courts, 


of A. generally, it ſeems ſettled, that it ſhall not ex- 
tend to children not born at the time of the teſtator's 
death ; Heathe L. Heathe, 2 Atk. 121. Elliſon v. 
Airey, 1 Vez. 111. Horſley v. Chaloner, 2 Vez. 83. 
Singleton v. Singleton, 1 Bro. Ch. Rep. 542. note. 
Hughes v. Hughes, 3 Bro. Ch. Rep. 352. Viner v. 
Francis, 2 Bro, Ch. Rep. 658. Hill v. Chapman, 
1 Vez. Jun. 427. ; unleſs there be a prior bequeſt of 
he fund or thing for the life of another, in which caſe 
al the children born in the life-time of tenant for 
life will take, Elliſon v. Airey, 1 Vez. 111. God» 
vyn v. Godwyn, 1 Vez. 226. Bartlett v. Holliſter, 
Ambl. Rep. 334. Attorney General v. Criſpin, 
Bro. Ch. Rep. 386. Ayton v. Ayton, 1 Bro. Ch. 
Rep. 542. note; or the time of payment be poſtponed 
until a future period; Congreve v. Congreve, 1 Bro. 
Ch. Rep. 531. Andrews v. Partington, 3 Bro. Ch. 
Rep. 402.; or unleſs A., whoſe children are to take, 
las no child living at the time of teſtator's death; 
Haughton v. Harriſon, 2 Atk. 329.; or A. having one 
child only, the bequeſt be to his children, with a clauſe 
f ſurvivorſhip. Maddiſon v. Andrews, 1 Vez. 57. 
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(2) Tovynſ- 
hend v. 
Windham, 
2Vern. 546. 


A TREATISE Bock Iv. 


and ſuch who are obliged to ſpend their 
whole time with their maſter, but may 
alſo ſerve any other maſter, are not 
ſervants within the intention of the will, 
yet the court will not narrow it to ſuch 
ſervants only as lived in the teſtator's houſe, 


or had diet from him (2). 


br. I. Ch. II. g 1. OF EQUITY. | 353 


How Legacies may be deſtroyed or bft: 


SECTION I. 


RY us now ſee how a legacy, which 


was at firſt good, may afterwards be 
leſtroyed or loſt ; and this is, 1ſt, by 
demption, or ee ; 2dly, where it 
6 lapſed; zaly, the teſtator's eſtate falling 
don. Ademption is the taking away of 
a legacy before bequeathed (1); tranſla- ( 1) Swin- 
ion is a beſtowing the legacy before be- — * 
qeathed upon ſome other perſon (2): So part. as: 
that ademption may be without tranſla- Art PL 
ton, but tranſlation of a legacy cannot be bare, 
without ademption. This ademption of e 
legacies is two-fold, expreſſed and implied. 
The expreſſed is, when the teſtator doth 
ty words take away the legacy before 
ren: An implied ademption is, when 
de teſtator doth, by mms without words, 


Yor, II. Aa- take 
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ſum of money to eſtabliſh him in life, (ſuch portion or 


Ch. Rep. 307.; but this implication will not arſe, 


ſion in the father's life-time be ſubject to a contin- 


| Shudal v. Jekyll, 2 Atk. 516. Debeze v. Marn, 


preſumption of his intention to adeem the legacy 5 
uch words being only words of form. Irod v. Hurt 


A TREATISE Book IV. 


take away the legacy (a). But ademption 
of legacies is no more to be preſumed, 
| than 


(a) Where a father makes a proviſion for a child 
by his will, and afterwards gives to ſuch child, being 
a daughter, a portion in marriage, or being a ſon, a 


ſum being of equal or greater amount than the legacy,) 
it is an implied ademption of the legacy ; for the law 
will not intend that the father deſigned two portions 
to one child: Hartop v. Whitmore, 1 P. Wms. 680. 
Blois v. Blois, 2 Ch. Rep, 8 5. Jenkins 2. Powell, | 
2 Vern. 115. Jeſſon v. Jeſſon, 2 Vern. 257. Farn- 
ham 2. Phillips, 2 Atk. 216. Watſon v. Earl of 
Lincoln, Ambl. 325. Elliſon v. Cookſon, 2 Bro. 


if the proviſion by the will be by bequeſt of the reſidue. 
Farnham v. Phillips, 2 Atk. 216. ; or if the provi- 


gency, Spinks v. Robins, 2 Atk. 491., or be not 
ejuſdem generis with the legacy; Grave v. Earl of 
Saliſbury, 1 Bro. Ch. Rep. 425.; or if the teſtator 
be a ſtranger ; Shudall v. Jekyll, 2 Atk. 516, Powell 
v. Cleaver, 2 Bro. Ch. Rep. 499. ; and ſuch impli 
cation is always liable to be rebutted by evidence. 


2 Bro. Ch. Rep. 165, 519. But the teſtator, by 2 

codicil, ſubfequent to giving the portion or advance» 
ment, ratifying and confirming his will, though a new 
publciation, has been held not ſuficient to rebut the 


2 Freem 


pr L. Cb. II. 41. Or EQUITY. 


than the revocation of the teſtament, un- 
leſs it be proved (3), notwithſtanding the 
length of time, or alteration of circum- 
ſtances; for à revocation by implication 
muſt be a neceſſary implication, and wholly 


content 0. And where it is ſaid, that 


as 
2 Freem. 224- Mis to o ademprion of __ legacies, 
ſe the following ſection. 


() The law will preſume a teftator to have in- 
tended to revoke his will, not only from a ſubſequent 
alienation or diſpoſition of his property, inconſiſtent 
with his will, but alſo from a material alteration in 
the circumſtances of his ſituation ; and, therefore, a 
ſubſequent marriage and iſſue will, by implication, 
revoke a will made during celibacy. This implication 
i evidently founded on the preſumption that a teſtator, 
having contraſted a new relation, meant to diſcharge 
the duties which attach to it ; and, as new objects 
of care ariſe, which he did not contemplate when he 
made his will, ſuch will ſhall not be regarded as 
intended to prevail, but by operation of law is re- 
hed. See Lagg v. Lugg, 1 Lord Raymond, 44r. 
Parſon v. Lance, Ambl. 557. Wellington v. Wel- 
lington, 4 Burr. 2165. Jackſon v. Hurlock, Ambl. 
490., and caſes there cited. Chriſtopher v. Chriſtopher, 
4 Burr. 2182., in a note. Spragg v. Stone, Ambl. 721. 


Brady v. Cubit, Doug. Rep. 31. Shepherd v. Shep- 


herd, 5 Term Rep. 57., in a note; and Doe, on de- 
miſe of Lancaſhire, v. Lancaſhire, 5 Term Rep. 4g. ; 
u which it was held, that marriage, and the birth of a 
poſthumous child, would raiſe the preſumprion * an in- 


tention to revoke. | | 
| Aa 2 | But 


the preſumption does ariſe, evidence is admiſſible to 
| rebut it. See Brady v. Cubit. It being thus ſettled, 


* A TREATISE  Bookly, 
as the latter teſtament doth deſtroy the 
former, ſo the latter part of the teſtament 

| dcoth 


| But if the diſpoſition made by his will was not of 
his whole eſlate, the preſumption of change of inteh- 
tion will not ariſe; and even in thoſe caſes in which 


that a ſubſequent marriage, and having iſſue, will 
amount to an implied revocation of a will diſpoſing of 
the whole of the teſtator's eftate, it may be material 
to conſider, whether either of thoſe circumſtances 
ſingly, as a ſubſequent marriage, or the ſubſequent 
birth of a child, will raiſe ſuch preſumption.— iſt, With 
reſpe& to marriage alone. In conſidering this poiat, 
it will be proper to diſtinguiſh wills of real eſtate from 
wills of perſonal eſtate ; for, as to wills of real eſtate, 


it is not neceſſary that marriage alone ſhould be a re- J 
vocation of a will; hecauſe the law has, in moſt caſes, lo 
provided for the wife out of her huſband's lands; and * 
though it were a revocation, it would not let in the] wo] 
claim of the wife, as the land would in ſuch caſc af 
deſcend to the heir. As to wills of perſonal eſtate, dia 
Lord Northington, in Jackſon v. Hurlock, Anbl. in a 
494+» is reported to have ſaid, © There is no deter- al 
mination that . marriage fingly would revoke a will of obſe 
perſonalty. It would be dangerous to inſiſt that mar will 
riage ſimply revokes a will; upon the other hand, ſonal 
would be as dangerous to ſay that no alteration 0 that, 
circumſtances ſhall operate as an indication of inten teria: 
tion torevoke. If ſuch a caſe were to come before me and þ 
vpon a legal intereſt, 1 ſhould put it into a proper wa of Ja 


to be determined. There ſeems little reaſon to pre 
| {um 
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doth overthrow the former part. That is 
true, when it is evident that the teſtator 


did 


fume ſuch intention, from the ſimple act of marriage, 


for the law hath provided for the wife. There is no 
determination that marriage ſimply is a revocation of a 
ol of land.” | 
Doctor Hay, in giving 3 on the ah caſe 
of Shepherd v. Shepherd, ſtates, © that marriage and 
children at once revoke a will, but marriage alone 
will not; becauſe the law allows. other proviſions for 
2 wife, and ſhe may provide for herſelf previous to 


ber marriage; if ſhe do not, it is her own fault, and 


the law will not preſume any thing in her favour to 


revoke her huſband's will. This is ſettled in abundance 


of caſes, and is an incontrovertible poſition.” In ano- 
ther paſſage of that very elaborate judgment, the learned 
Judge, in obſerving upon the caſe of Jackſon v. Hyr- 
lock, ſtates, * that caſe goes no further than to recog- 


nize the rule, that marriage without iſſue cannot re- 


wke a will; which rule was before eſtabliſhed by many 
caſes.” A ſolemn adjudication upon a point imme- 
diately before a court of competent juriſdiction muſt, 
in all caſes, materially weaken the force of any general 
reaſoning milicating againſt ſuch adjudication; but it is 


obſervable, that this point, whether marriage along 


will amount to an implied revocation of a will of per- 
ſonal eſtate, was not the point before the court ; and 
that, though the learned Judge treats it as a point de- 
termined in many caſes, he does not ſlate a _Gogle one; oy 


and he evidently, if reliance may be had on the report 


of Jackſon v. Hurlock, by Mr. Ambler, ſtrains Lord 
Northington'g obſervation in his judgment on that caſe 


beyond 
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did mean it ſhould be fo. But if it be 
doubtful, we ought to labour diligently to 
ſave 


os its fair tendency ; for his rabies does tot te- 
cognize the doctrine, that marriage alone is not an im. 


plied revocation of à will of perſonal eſtate, hut merely 


obſerves, that there is no determination that it is; 
and when referring to a will of teal eſtate he remarks, 
that there ſeems little reaſon to preſume ſuch intention 
from the ſimple act of marriage, for the law bas pro- 
vided for the wife; but he does not even in that caſe 
affirm, that it had been decided that it wag not, but 
confines himſelf to ſtating, that © there is no determi- 
nation that marriage ſimply is a revocation of a will of 
land.” In the abſence of precedent, and I confeſs I 
have found none, we muſt neceffarily reſort to general 
reaſoning. ' That marriage and iffue will raiſe an im- 
plication of intent to revoke a will made during celi - 
bacy is admitted; but upon what is ſuch implication 
founded ? Upon the credit which is dug to every man, 


that he intends to diſcharge thoſe moral duties which 


attach to the relation of huſband and father ; or, to uſe the 
language of Dr. Hay, © as new objects of care ariſe, to 
preſume that he intends to extend towards them that pro- 
tective kindneſs which is morally and naturally due to 
them. But why reſtri& the preſumption which atiſes in 
favour of wife and children to the concurrence of both 


circumſtances? The claim gf the wife. to a Han- 


from the huſband has, at leaſt, a moral duty for. 
Foundatiane. 1 o allow a will made before the relation 
was contrafted, and without requiring any circum- 


ſtance indicative of an inclination that ſuch will ſhould 
Fe, though by its eee the wife de left wholly deſti 


tute, 
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ſave the teſtament from contradiction. If, 
therefore, the ſame thing be deviſed to 
| . two, 


tute, ſeems to require a more concluſive reaſon than 
avy J have met with in its ſupport. Out of the real 
eſtate of which the huſband. is ſeized, the law has ſe- 
cured to the wife a proviſion z but out of the perſonal 
eſtate of the huſband, except by ſpecia, cuſtom, the 
law has made no ſuch proviſion, The firſt reaſon, 
therefore, relied on by Dr. Hay, that „ the law has 
made other proviſion for the wife,” does not generally 
apply to wills of perfonal eftate.” The ſecond reaſon 


which he aſſigns is, that“ ſhe may provide for herſelf 
previous to the marriage.” It is certainly true that 


the wife might, previous to her marriage, ſtipulate for 
a proviſion out of perſonal eſtate ; but it 18 equally true, 
that ſhe might ftipulate for a proviſion out of real eſ- 
tate. But the law has not, with reſpe& to real eſtate, 
confided her intereſt to her diſcretion z its provi- 
dence has interpoſed between her and thoſe influences 
which might occaſion her to overlook or diſregard the 
conſiderations of prudence ; it has given her an intereſt 
in the real eſtate of which her huſband is ſeiſed; and 
however the good effects of this legal proviſion may, by 
means of truſts, &c. be diſappointed, the principle 
upon which it proceeds is too ſtrongly marked and be- 


neficially felt in the right of the wife to dower, to juſ- 
tify the narrowing of its operation. But it is ſaid, if 


ſhe do not provide for herſelf previous to her marriage, 
it is her own fault, and the law will not preſume any 
thing in her favour to revoke her huſband's will. 
What is her fault? That ſhe has not, when acted 
upon by the tendereſt influences of the heart, purſued 
the 
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two, and one dies, the other ſhall have the 
whole; or, if both ſurvive the teſtator, it 
| ſhall 


the dictates of prudence ; that the has confided her 
claims to a proviſion, to the honour, integrity, and 
affection of the man to whom ſhe had confided her hap, 


- Pineſs, But if it be true that the law will not preſume 


any thing in favour of the wife in reſpe& of her omil. 


| fon, is it equally true that the law will preſume nothing 


in favour of the huſband ? What does his moral cha- 


raer require? That the law ſhould preſume that he 


meant to make that proviſion which a huſband is bound, 
& and probably would have made, had not a premature 
death prevented it.” To ſupply that proviſion requires 


no ſtretch of rational conjeure 3 ; the honour, inte. 


grity, and affection of the huſband may be preſumed, 


and upon that preſumption the moral claims of the wiſe 


may be ſatisfied. No precedent that I baye been able to 


find contradicts this concluſion ; but, if there ſhould be 


any, the reader will, 1 truſt, examine its principle and 
reaſoning before he entirely ſubmits to its authority ; 
bearing in mind, that that for which I have ventured to 
contend is not an abſolute but merely an implied revoca. 
tion, which is conſequently liable to be encountered by 
every circumſtance indicative of a different intention. 


The next point is, whether the birth of a child ſubſe 


quent to the making of à will, the effect of which would 


leave the child wholly deſtitute, is of itſelf a circumſtance 
ſufficient to xaile a preſumption of the teſtator's intention 
to revoke ſuch will. 

Dr. Hay, in the caſe of Shepherd v. Shepherd, felt 
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mall be divided betwixt them (c), or they 3 


ſhall * it jointly - (4) © But it is ſuffi- part 7.5 2x. 
| Blamford 
cient *. Blamford, 
3 all T05. Anon. 3 1 11. c. 25. Wallop v. Darby, Yelv, 209. Cro. Elia, 9. 
10 Mod. 522, Fane v. Fane, I, Vern. 30. Ridout v. Pain, 3 Atk- 493. 5 


to ſupply to a child that proviſion which a father i is bound 
to make, and probably would have made had not. a pre- 
mature death prevented jt. But however well founded 
(continues the learned Judge) this maxim may be, and 
worthy the attention of a legiſlator and politician, yet it 
muſt yield to the poſitive laws of ſociety, particularly in 
a country of freedom like this ; otherwiſe, to benefit 
one, all might be injured.” He Wm obſerves, that 
areyocation had never been implied « «* on the mere ground 
of the birth of a child. | 

If reliance may be had on the accuracy 70 the re · 
porter, the caſe of Overbury v. Overbury, 2 Show. 
242., is an authority in favour of ſuch an implied revo - 
ation. Upon an appeal before ſentence to the de | 
legates it was adjudged, that if a man make his will 
nd diſpoſes of his perſonal eſtate amongſt his relations, 
ad afterwards hath children and dies, that this i is a re- 
woeation of his will, according to the notion of the ; 
cnlians, this being inofficioſum teflamentum.” And in 
the caſe of Wingfield y. Combe, 2 Ch. Ca. 16., Lord 
Nottingham ſtated the following caſe. A., having 
only a daughter, deviſed his truſtees ſhould convey the 
and to the daughter in fee ; the teſtator recovered, and 
ater had a ſon ; the daughter ſhall not carry the land 
fom the ſon. But, though there were no authority 
in favour of a preſumption allowed to deſerve the atten- 
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t ton of the legiſlator and politician, I ſhould ſubmit, 
d that its adoption by the Judge would not be a ſtretch of . 
0 thoſe powers and ſound diſcretion which are confided 
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cient, in laſt wills, for the revoking of a 
legacy, that the teſtator's meaning do ap- 
pear 
to him in the adminiſtration of juſtice. Dr. Hay 
ſtated ſeveral caſes which appeared to him to negative 
the claim of the child. The firſt caſe, Wells v. Wil. 
ſon, is, however, an authority in favour of the child; 
but the learned Judge refers the decifion to the peculiar 
circumſtances of the caſe. The ſecond cafe, Wakhain | 
v. Gray, terminated in a compromiſe. The third caſe, 
Ward v. Phillips, reſpected the claim of a poſthnmous | 
child, and the decree which ſet aſide the will was re- 
verſed by the delegates: * This, ſays the learned 
Judge, is a ſolemn adjudication, and, if founded on 
principle, muſt be derifive in the preſent caſe.” It is 
obſervable, that the caſe of Shepherd v. Shepherd was 
alſo upon the claim of a poſthumous child ; but it may 
be inferred, from the ſtatement of that cafe, that the mo- 
ther was in the third manth of her pregnancy at the time 
of her huſband's death; which affords a reaſonable ground 
for preſuming the huſband's knowledge of her fitua- | 
tion, and conſequently for preſuming his intention to | 
provide for ſuch child. But, in the caſe of Ward v. 
Phillips, the ſtatement affords no ſuch inference ; aud 
it is poſſible that the father was, at the time of his 
death, wholly ignorant of the pregnancy of his wife; 
a fact which would prevent any preſumption of intent 
in favour of the child. But not to inſiſt on any nice 
diſtinction or even material difference between the caſes 
of Ward v. Phillips, and Shepherd 2. Shepherd, and 
allowing the firſt to be a ſolemn adjudication againſt 
the claim of the child, 1 will now proceed to try it b 
the teſt propoſed by the learned Judge, namely, po 
| Fl 
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pear by an act n infolicient « : as 
if the gift or alienation, not being of ne- 
ceſſity, 


mer it be founded on principle, and will, ſor ſuch pur- 


the caſe of Overbury v. Overbury, and the other caſe 
referred to in 2 Ch. Ca. 16.—The principle which 
raiſes the preſumption, that every man meaus to diſ 
charge the natural and moral obligations which attach 


and its applicability to certain caſes is allowed; unleſa, 
therefore, there be in the law of England ſome poſi- 
tive rule which ſo reſtricts and narrows the ope. 
ration of this principle, it will be difficult to main- 
tan, that the claims of general conveniency, or that 
the intereſts of juſtice require its circumſcription with- 
in the limits preſcribed to it by the learned Judge. It is 
mitted, that in the Roman law the birth of children 
operated as 2 revocation of a precedent will, and that 
the Roman law in general guides the decrees of the 
eccleſiaſtical courts. But (ſays the learned Judge) “ it 
guides our decrees no further than where it ſtands un- 
contradicted by the Engliſh law.“ —The law of Eng- 
land certainly does, in ſome inſtances, control the civil 
law in matters of eccleſiaſtical cognizance 3 and, 

loch inſtances, it is the duty of the eccleſiaſtical courts 
to reje& the rule of the civil law. But how or where 


the rule of the civil law upon this-point ? Had ſuch rule 
been preſcribed by the legiſlature, it had been pro- 
duced ; had it grown up with our common law, it had 
been traceable, at leaſt, in ſome of our inſtitutes ; but 
neither the ſtatute-· beck nor the profound treatiſes of our 

| | moſt 


poſe, waive the authority of the contrary deciſion in 


ypon him, is a principle founded on the pureſt candour, 


has the law of England laid down a rule different from 
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eeſſity (d), but voluntary, be void in 
E 4 law ( 5): Vet the ſecond will muſt be a 


if 21 Roper 
v. Radcliffe, ; good 
| 1 Bro, Parl. Ca. 450. Beard v. Beard, 3 PE , | 


| moſt learned and elaborate writers furniſh any fuch rule. 
It muſt therefore, if it do exiſt, be ſome concluſion ne- 
ceſſarily refulting from a ſubſtantial difference between 
the Roman and Engliſh law in ſome other particular, 
and upon this ground the learned Judge has reſted it. 
In this point, he obſerves, there is a material dif. 
tintion between the Roman and Engliſh law; in the 
former, the children are conſidered as having a Property 
in the eſſects of the father; in our law we know of no 
fuch thing, and therefore the effect of the birth of child. 
ren muſt be very different.” But though by the law 
of England children have not an indefeaſible property 
ia the effects of the father, they have a moral and na- 
tural claim upon him. The law of England has not, 
indeed, in all cafes improved that claim into a legal 
right ; neither has it annulled it, but has confeſſedly ac- 
knowledged it and given it effe& at leaſt under ſome 
circumſtances: Marriage and iſſue are allowed to ope- 
rate as an implied revocation. Has the wife property in 
the effects of her huſband ? Tf ſhe has, by a parity of | 
reaſoning, marriage alone would be an implied revoca- | 


f 
tion; but it is ſaid, that ſimply it is not. The wife N 
then has no property in the effects of the huſband, * 
neither have the children any property in the effects of 1 
their father; but marriage and iſſue will operate as an 8 
7 3 . e i 4 , Niel 
implied revacation ; But, as neither wife nor child 2 
bas a property in the effects of the teſtator, the revo- = 


cation cannot be implied in reſpe& of a property in the 
effects of the teſtator. The diſtinction, therefore, be- 
3 | | _ hieen 
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good will, in all circumſtances, to revoke 3 
5 . 8 . (6) Swinb. 
a former (6), if being intended to operate part 7.5 x4. 


| Onions v. 
| as Tryer, 1 P. 
Wms. 343. Limbery v- Maſon, Comyns Rep. 451 


tween the Roman and Engliſh law in this particular can- 

tot be the foundation of the difference contended for be- 

tween the birth of a child arid marriage, and the birth of 

a child, The learned Judge proceeds: In England 

the father may diſpoſe of his effects as he pleaſes, and his 

vill muſt ſtand, if it be plain, by a ſolemn execution, that 

he meant it ſhould ſtand.” The teſtamentary right is 

admitted; but if the effect of its exerciſe be as ſtated by — 

the learned Judge, that the will muſt ſtand, it might be 

material to inquire how its revocation is implied by mar- 

rage and the birth of a child. The learned Judge ad- 

nits, that ** a parent ſhall not be preſumed to leave his 

child without pfoviſion, an infant who certainly could 

never have offended him: „ But here (ſays the learned 

Judge) he has actually done it;“ and ſo he has aQually 

done it in the caſe in which the law will imply a revoca- 

tion. It is equally under his hand, but the law interpoſes 

and prevents an effect which it cannot preſume the teſta- 

tor to have intended, without refufing to him credit for 

thoſe moral and natural feelings with which nature has 

ſecured the claims of the child. But though the law pre- 

lumes that to have been intended which the general dic- 

tates of nature would inſpire, it ſtops there; in favouring 

the claims of the child, it breaks not in upon the diſpoſ- 

ing right of the father: The preſumption which it raiſes N 
fields to circumſtances indicative of a contrary intention, 4 WAH. 
ud efficiently operates only in thoſe caſes where no ſuch | if 10 1 
circumſtances occur. e 
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as a will, and not merely as an inſtrument 
of revocation (e). 


(e) See x vol. b. x. c. 6. C 19., in which the difference 
of opinion upon this point 1s ſtated. 


(ad) It muſt alſo be a ſubſiſting will at the time of the 
teſtator's death, Goadright v. Glazier, 4 Burr, 2512,, 
unleſs the ſecond will expreſsly revoke the firſt ; for, in 
ſuch caſe, the firſt will being once clearly revoked, no- 
thing but a new will can ſet it up again. Burtenſtaw v. 
Gilbert, Cow. 49- | 


(e) Our author here refers to wills of real eſtate, 
ig which a difference of ſolemnitits is preſcribed, as to 
a will which is to operate ſubſtantively, and a will which 
is merely to revoke a former. As to ſuch points of dif- 
ference, ſee 1 vol. b. 1.c. 3. $ 10.4 and Onions . Tryer, 
x P. Wms. 343 


Lg 
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SECTION II. 


P a deviſe of debts the true diſtinction 

ſeems to be between a legacy in nu- 

meratis, and a ſpecific legacy. For, in 

the firſt caſe, the legacy will remain, 

though it is deviſed out of debts paid in 

to the teſtator : But a ſpecific legacy may | 
be loſt by being altered (1). And there is 2 8 


no foundation for (2) the difference taken 3 — 


Savile v. 
in the books ( 3), between a voluntary and — 


compulſory e VJ) for the latter Oy 


might 1 4; 
Wager, 
1p. Wms. 331. Attorney Geteral v. Parkyn, Ambl. Rep. 566. Aſhburner v. 
Macguire, 2 Bro. Ch. Rep. 108. 

(2) Orme v. Smith, 2 Vern. 681. Earl of Thomond v. Earl of Suffolk, # 
Wms 464. Ford v. Fleming, 2 P. Wms. 469. Attorney General v. Parkin, 
ambl. Rep. 566. Aſhburner v. Macguire, 2 Bro. Ch. Rep. 108. Badrick v. 
Sevens, 3 Bro. Ch. Rep. 431. 

((;) Crockatt v. att, 2 P. Wms. 164 Lawſon v. Stitch, x Atk. 508. 
Patridge v. Patridge, Forreſt. 228, See alſo Swinburne, part 7. $ 20. Drink- 
vater v. Falconer, 2 Vez. 1 


(/) Though the Alis Sion between a voluntary 
and compulſory payment be exploded, a material dif- 
ference as to a legacy in numeratis is obſervable in 
the deciſions which have rejeQed it. In ſome of the 
cles in which the diſtinction is denied, it has been 
beld, that a payment of the debt, when voluntary or 
compulſory, ſhall not adeem a legacy in numeratis 5 
Earl of Thomond v. Earl of Suffolk, 1 P. Wms. 

| 464. 
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might be with an intent to ſecure the legacy 
on all events; 


464. Aſhton v. Aſhton, 3 P. Wms. 384. Bronſon 
v. Winter, Ambl. 57. Attorney General v. Parkin, 
Ambl. 566. in others, that a payment, though voluntary, 
ſhall adeem the legacy, tliough in numeratis; Bradrick 
v. Stephens, 3 Brown's Ch. Rep. | 


SECTION III. 


Aw regularly (g), if the legätory die 
before the teſtator, or before the 
condition upon which it is given be per- 
formed 


(2) The rule is properly Rated as a general rule; 


for a bequeſt may be ſo ſpecially framed as to pre- 
vent the death of the legatee operating a lapſe of 
the legacy. See Sibly v. Cook, 3 Atk. 572. Sib- 
thorpe v. Moxon, 3 Atk. 580. Neither will the 
rule extend to a legacy to two or more; for though, 
by the civil law, there is no ſurvivorſhip amongſt | 
legatees, Swinburne, part 1. F 7., yet it is ſettled, | 
that a legacy to two or mote is not extinguiſhed by | 
the death of one, but will veſt in the ſurvivor. Nor- 
they v. Burbage, Gilb, Rep. 137. Duffar v. Brad- 


fore 


| 


i 
NY 


( 


con. 
caſe 


1 
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formed, or before the legaey be weſtad 5 in 


intereſt, the legacy is extinguiſhed (1): — gene 
Yet it is otherwiſe, when the legatee takes Stapleton v. 


Cheal 
as nominee only (A), and the legacy is but Gil Rep. 


the execution of a truſt (2). So when the 75 (2) Burnett 


legacy 1s not conditional, but modal, as 1 
20%. deviſed to a boy to bind him appren- Ab. 296. 


tice, and he dies before he is bound, his 1 85 
executor or adminiſtrator ſhall have it; 

becauſe the ſame is actually deviſed to him, 

and the act of God ſhall not take it out of (3) Barlow 


him (3)., So if it were deviſed to be paid 1.235. 


Nevill v. Nevill, 1 Vern. 431 


ford, 2 Atk. 220. Nor will the rule extend to thoſe 
caſes where the legacy is given over after the death of 
the firſt legatee ; for, in ſuch caſes, the legatee in re- 
mainder ſhall have it immediately. 1 And. 33. pl. 82. 
Miller v. Warren, 2 Vern. 207. Perkins v. Mickle- 
twaite, 1 P. Wms. 274. Willing 2. Baine, 3 P. Wms. 
113. Scoolding v. Green, Pre. Ch. 37. Hornſby v. 
Hornſby, Moſely, 319. Darrell v. Moleſworth, 2 Vern. 
378. Nor will a legacy lapſe by death of legatee in teſ- 
utor's life-time, if he be to take as a truſtee. See Ole 
v. Heath, 1 Vez, 140. But ſee Eacles v. England, 2 
Vern. 468., where the point is doubted. As to veſted 
t7acies, ſee the following ſection. 


(b) The caſe referred to, Burnett v. Holgrave, is 
conſiderably weakened, in point of authority, by the 
ale of Oke v. Heath, 1 Vez. 1 35- 


Vor. II. WD | him 


CEE BELT > 
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him within fix months after he ſhall have 

ſerved his apprenticeſhip, the ſerving the 
apprenticeſhip is not a condition annexed | 

to the legacy, but only an appointment 

when it ſhould be paid. And though a 

will is no deed, becauſe a ſeal is not ne- 
ceſſary to it (7), yet it may have the force 

and effect of a deed: And, therefore, if a 

' perſon ſays in his will, © I forgive ſuch a 

debt, or my executor ſhall not demand it,” 

> this is a diſcharge of the debt, though the 

(4) sib. debtor dies in the life of the teſtator (4). 
Rn But, if a debt is mentioned to be deviſed 
m7 to the debtor, without words of releaſe or 
Be - diſcharge of the debt, if the debtor died 
1789. before the teſtator, that will be a lapſed 


26. note(2), legacy, and the debt will ſubſiſt. And, if 
Core kd. the firſt clauſe in the will imports a de- 
ate only, and the latter clauſe amounts 

to a releaſe and diſcharge of the debt, the 

latter clauſe ſhall be coupled with the] 

former, as to be ancillary and dependan | 

(5) Eliett upon it, vi. if the legacy took eſſed 
v. Daven- then the executor to releaſe, &. (5). 


port, 1 P. 
Was. 83. Toplis v. Baker, E. I'. 1729. 


(i) A will, as it cannot take effect in the life- time 
of the teſlator, cannot, thongh ſealed and delivered 
take eſſect as a deed. Elliott 2. Davenport, 11 
Wois. 83. ; 


Pt. I. Ch. II. $4 OF EQUITY: 
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Bur a legacy is an immediate duty, 
though payable zz Futura, and is an 
intereſt veſted G, which ſhall go to the 


executor 


(4) As if the legacy be to the Ro payable 
to him at a certain age, and the legatee die before he 
attain ſuch age, yet this is a veſted and tranſmiſſible 
intereſt in the legatee ; for it is debitum in preſenti tho? 


2 Ch. Ca. 155.5 Collins v. Metcalfe, 1 Vern. 462.; 
Cordon v. Raynes, 3 P. Wms. 138. Avon. 2 


nate generally, at or when he attain ſuch age; Clo- 
berry's Caſe, 2 Vent. 342. Snell v. Dee, 2 Salk. 
45. Onſlow v. South, 1 Eq. Ca. Ab. 295, 296. 


nts And this diſtinRion, N denied by the Lord 


the Keeper in Yates v. Fettiplace, 2 Vern. 417., appears 
to have been frequently recognized. See Dawſon v. 
und Killet, 1 Bro. Cha. Rep. 119. If the legacy be made to 


ible, are omitted, it is a veſted and tranſmiſſible intereſt. 
Cloberry's Caſe, 2 Vent. 342. 2 Ch. Ca. 155. 
dtapleton v. Cheales, 2 Vern. 673. Hubert v. Parſons, 
: 2 Vez, 263. Fonnereau v. Fonnereau, 3 Atk. 645. 
fe- uin 80 if the bequeſt be to 4. for life, and after the death 
Rrered cf 4, to B, the bequeſt to B. is veſted upon the 
id death of teſtator, and will not lapſe by the death of B. 
e e in 


ſilvendum in futuro; Cloberry's Caſe, 2 Vent. 342. 


Vern. 199. 3 otherwiſe, if the legacy be to the le- 


carry intereſt, though the words © to be paid, or pay- 
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executor or adminiſtrator of the legatee. 

So of a ſhare of an inteſtate's eſtate, or a 

ſum of money deviſed out of lands (); 

for it 1s looked upon as a legacy, and de. 

pends merely on the will, and is governed 

by the eccleſiaſtical law, which is ſo; 
otherwiſe, where it depends upon a deed; 

for a truſt is guided by the intent. And 

if a ſettlement is made, and lands charged 

with ſuch a ſum of money, as a will ſhould 
declare; there the will would be but de- 

(x) Lord Clarative, and not operative (1). And this is 
+ 454 the true difference (2), (and not that 
Fever 366, which is laid down in ſome books,) that 
(2) Snell v. where the time is annexed to the legacy 
Sal 415 itſelf, and not to the payment of it, if the 


Killett, 1 legatee dies before the payment, it 1s 2 

33 lapſed legacy: Otherwiſe, if the time be | 
in the life-time of 4. Anon. 2 Vent. 347- Piobury 
v. Elkin, 1 P. Wms. 566. Darrell v. Moleſworth, 2 
Vern. 378. Tunſtall v. Brachen, Ambl. 167. Dawſon 
2. Killett, 1 Bro. Ch. Rep. 119. Jeal v. Titchener, 4h 
July 1771. Clarke v. Roſs, 22d November 1773, ſtated 
in a note to Dawſon v. Killet. Barnes v. Allen, 1 Bro 
Ch. R. Rep. 181. | 


9 00 See Stapleton v. Cheales, Pie. Ch. 517, and 2. 
1 55 b ne. 8. J 7.001 (/). 


3 annexec 


þ 
i of 
Mo 
| 

| 
1 

; of 
14 
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annexed only to the payment of it (n). So a 
contingency, as after the death of the firſt 
deviſee without iſſue living at his death, 
veſts immediately, though not aſſignable 
over (); for this is a near and common 
poſſibility. And where words refer to that 
which muſt needs happen, there ſhall be 
no contingency (3). i | 83 
| | 2 Eq. Ca. Ab. 539. in a note. 
(n) This difference does not hold as to legacies or 
portions charged on real eſtate; King v. Withers, For- 
reſt, 122 3 Pawlett v. Pawlett, 1 Vern. 204, 321; Yates 


v. Fettiplace, 2 Vern. 417-3 ; unleſs the time of payment 
be poſtponed for the convenience of the eſtate. 


(2) That ſuch an intereſt is, though not. grantable at 
law, afin 21 deviſable, ſee 1 vol. b. 1. o. 4. 5 2. 


pete (g). 
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$ECTION M.-* 


JASTLY, ff a man deviſes ſpecific lega. | 


cies () and pecuniary legacies, and 


the eſtate falls ſhort to over the pecuniary 


legacies, 


(o) There are two kinds of gilt ineluded under 


the deſcription. of. ſpecific legacies. Firſt, when -a 


particular chattel is particularly deſcribed and diſtin. 
guiſhed from all other things of the ſame kind: Se. 
condly, ſomething of a particular ſpecies 1 which the ex- 
ecutor may ſatisfy by delivering ſomething of the ſame 
Kind, as a horſe, a diamond ring, Sc. The firſt kind 

may be more properly called an individual legacy; and 
if the thing ſo bequeathed is not found among the teſta- 


tor's effects, it fails; or if given firſt to A. and then to 


B., they muſt divide it; or if it is diſpoſed of in the 
life of the teſtator, it is an ademption of ſuch legacy.” 
See Lord Hardwicke, Purſer v. Snaplin, 1 Atk. 416. 
417. See alſo Domat, 2 vol. B. 4. tit. 2. f 11. 21. 

As to what will be a ſufficient deſcription to render | 
the legacy ſpecific, it may be proper to obſerve, that 
our courts lean againſt conſidering legacies as ſpecific, 
becauſe of the conſequences; per Lord Hardwicke, 
Ellis v. Walker, Ambl. 310. ; but if the words are 


clearly indicative of an intention to ſeparate the parti- 


cular thing bequeathed from the general property of the 
teſtator, ſuch intention ſhall prevail ; therefore, though 


it be difficult to make pecuniary legacies ſpecific, yet 


| ſuch 


r. I. Ch.1I,$5. OF EQUITY. 


legacies; they ſhall abate in proportion (ↄ); 
but nothing ſhall be abated from the ſpe- 
| : cific 


bequelt of a ſum of money in the hands of B.; Hinton 


9. Pinke, 1 P. Wms. 540.; or of 2000). the ba- 


| ance due to teſtator from his partner on the laſt ſettle. 


ment between them, if the teſtator did not draw it out 
of trade before he died; Ellis v. Walker, Ambl. $10. ; 
ſo a bequeſt of a bond, or of teſtator's ſtock in a parti- 
cular fund; Aſhburner v. Macguire, 2 Bro. Ch. Rep. 
1c8.; Aſhton v. Aſhton, Forreſt 152. Avelyn v. 
Ward, 1 Vez. 42 5.; or a legacy to be paid out of the 
profits of a farm which the teſtatar directed to be carried 
an; Mayett v. Mayett, 2 Bro. Ch. Rep. 125.; and as 
the teſtator, having diſtinguiſhed and ſeparated a par- 
ticular chattel or part of his property fram the general 
bulk of it, will render the bequeſt of ſuch particular 
chattel a ſpecific legacy, ſo may the teſtator carye ſpe- 
akc legacies out of ſuch ſpeciſic chattel ; as where the 
teſtator gives part of the debt due to him from A., it 
wil be a ſpecific legacy; Heath v. Parry, 3 Ark. 103. ; 
lo a bequeſt of part of teſtatar's ſtock in a particular 
fund; Sleech v. Thoringdon, 2 Vez. 563.; and if 
the chattel ſo parcelled out into ſeveral ſpecific lega- 


cies prove deficient, the ſpecific legatees, though nat 


able to abate with the general legatees, muſt abate 
proportionably among themſelves. Sleech 2. Thoring- 
Gn; as muſt ſpecific legatees of diſtin chattels on 
&liciency of general aſſets; Duke of Devon v. Atkins, 
F. Wms. 382.; Long 2. Short, 1 P. Wms. 403. 

e, With 


ſuch there are, as a certain ſum of money in a certain 
| bag or cheſt ; Lawſon v. Stitch, 1 Atk. 508.; or the 


(LES 2 
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cific legacies (1). And where one deviſes 


| daes, to his wife all his perſonal eftate at I, thi 
{ Vern. 6 a ls 


Allen, 1 Vern, 31. Hern v. Meyrick, I Salk. 416. 


With reſpect to Lord Hardwicke"s ſecond kind of 
ſpecific legacies, where the executor may fatisfy the 
legacy by delivering ſomething of the ſame kind, the 


| | Brown v. 
| 


l | will being merely deſcriptive. of the ſpecies and not of 
| | | the individual thing, as an horſe, c. See Partridge 
N | v. Partridge, Forreſt. 227., and Branſdon v. Winter, 


Ambl. 57. 


| (2) And as all legatees are on a deficiency of aſſets 
f | to be paid in proportion, fo if the executor pay one of 
g the legatees, yet the reſt ſhall make him refund in pro- 
= | | portion, nay, if one of the legatees got a decree for 
his legacy and is paid, and afterwards the aſſets appear 
to have been originally deficient, yet the legatee who 
received ſhall refund; but if the executor had at firſt I 
enough to pay all the legacies, and afterwards, by his | 
waſting the aſſets, they become deficient, in ſuch caſe 
the legatee who has received his legacy, ſhall not be 
compelled to refund, but ſhall retain the advantage of 
his legal diligence, which the other legatees neglected 
by not bringing their ſuit in time before the waſting by 
the executor ; whereas, if the other legatees had com- 
menced their ſuit before ſuch waſte committed, they | 
might have met with the like ſucceſs ; et vigilantibu | 
non dormientibus jura ſul venient. Anon. 1 P. Wow. 
495. Edwards v. Freeman, 2 P. Wms. 446.; Wal 


| | cot v. Hall, Rolls 23 Feb. 1988, ſtated in a note by 
Mr. Cox, 1 P. Wms. 495. But though a legatee who 
1 1 5 has received his legacy may, if the aſſets were orig'n- 


ally deficient, be called upon by other legatees to Te 
fund, 
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is a ſpecific legacy, an; is as if he 1 enu- 


merated all the particulars there (2). So a © ver. 


Sayer, 2 


ſpecific legatee 1s not to abate in proportion Vern. 08, - 


with other legatees (9), where there is a 

deficiency to pay debts (3): Yet in any caſe, (3) Webb 
v. Webb, 2 

he cannot have more than the teſtator de- Vary: #1 

viſed him, although the teſtator had not 

power over it. So when the teſtator doth | 

bequeath any thing in ſatisfaction or re- 

compence of ſome injury by him done; 

this legacy is not to abate any more than a 

ſpecific legacy : But if a man deviſes ſpe- 

cifie and pecuniary legacies, and afterwards 


ſays, that ſuch pecuniary legacies ſhould 


come out of all his perſonal eſtate, or words 


fund, yet he is not bound to refund at the ſuit of the ex- 


ccutor, unleſs the payment by the executor was com- 


pulſory; Newman v. Barton, 2 Vern. 205.; or the de- 
hciency created by debts which did not appear till after 
payment of the legacy; Nelthorp v. Hill, 1 Ch. Ca. 
136.; but the executor will, in ſuch caſe, be perſonally 
liable; Vintner v. Pix, 1 Ch. Rep. 71. ; but if there be 
a deficiency to pay debts; a legatee who has received his 
legacy is, in all caſes, liable to refund to creditors ; Noel 
z. Robinſon, 1 Vern. 94. Hodges v. Waddington, 2 
Vent. 360. | 


(9) But ſpecific BY muſt abate praportionably 
amongtt themſelves if there be a deficiency of general 
aſſcts. 


tanta- 
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tantamount; or if there is no other 5 
ſonal eſtate than the ſpecific legacies ; they 
muſt be intended to be ſubject to the pe- 


cuniary legacies, — he muſt mock 


A ka, mi the legatees (4). So a legacy deviſed to be 


Ch. 393. paid in the firſt 8 ſhall abate (7) if the 
(s) Brown legacies fall ſhort (5). So a deviſe of 100, 


5 31. " fer ann., to be ſet out by his executor, is 
H 
: $4 wr not a ſpecific legacy, but ne (6). 


3 Atk. 693. 
Lewen v. Lewen, 3 Vez. 417. 


(r) See Lewen v. Lewen, 2 Vez..417., in which 
caſe Lord Hardwicke ſtates, that he ſhould have doubted 
the determination of Brown v. Allen, had the legacy 
been a e for a wife. 


pt. II. Ch. I. 1. OF EQUITY. 


P A RT I. 


C HAP. I. 
Of the Probate of Wills, 


SECTIQN I. 


UT we cannot omit making fome men- 


tion of executors and adminiſtrators, 

at leaſt with reſpec to their office and duty. 
| Executors and adminiſtrators differ in little 
elſe than in the manner of their conſtitu- 
tion, their offices being almoſt exactly the 
fame. And this conſiſts chiefly in three 
things : 1ſt, the proving the will: 2dly, 
the payment of dehts, and, 3dly, the mak- 
ing an account. As to the firſt, the eccleſiaſti- 
cal court is the proper place to try wills and 
to prove them, and the chancellor will not 


try them here (a). But althoughthe probate 


of 
(a) The probate of wills appears to have been an- 


tiently in the — courts, but the juriſdiction of the 


county 


379 


(1) Netter 
v. Percival 
Brett, Cro. 
Car. 396. 
Godol- ' 
phin'sOrph. 


Leg. 58. 
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of a teſtament of perſonals belongs only 
to the ſpiritual court; yet of lands, or 
ſuch things as ſavour of the realty, it is 
otherwiſe; however, by agreement they 
may be proved there. And in ſome bo- 
roughs a deviſe of lands is, by cuſtom, re- 
puted a deviſe of chattels, and ſo proved 
before the ordinary, and after before the 
mayor in his huſtings (1). So the prero- 
gative court of Canterbury is not to prove 
a will concerning the guardianſhip of a 
child, which is a thing conuſable in chan- 
cery, and to be adjudged, whether it be 


county court having been loſt by non-uſage, the fpiritual 


court is the only court which, except by ſpecial cuſtom 
has now authority to receive the probate of wills. The 
ſeal of the eccleſiaſtical court is, therefore, concluſive 


evidence of the will; Chicheſter v. Phillips, Raym. 404. 


407. ; Noel v. Wells, 1 Sid. 359. But though courts of 
equity cannot decide upon the validity of a will, they, 


may, in certain caſes, affect a legacy or the reſidue with 


a truſt, as where the legatee has obtained his legacy by 
fraud; or upon a promiſe to take as a truſtee for another; 
ſee B. 1. c. 2. f 3. note (2); or where the words of the 
will imply a truſt of the reſidue for the next of kin ; ſec 
B. 2. c. 5. F 3. note (4). 

And it has never been thought, that courts of equity 


| have, by declaring a truſt, in any ſuch caſes, infringed 


upon the juriſdiction of the eccleſiaſtical courts ; Mar- 
riott v. Marriot, 1 Str. 666., Gib. Reports 203. 
deviſed 
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deviſed purſuant to the ſtatute (2). But (2) Lady 
they may prove a will which contains goods Caſe, 1 


and lands (3); though formerly a prohibi- bo Lady 


tion uſed to go quoad the lands (4), for the x4 


ſpiritual court could not prove the will in yr: 20H 


part ; for the will was the whole will, and Caſe, 18d. 

552. Net- 
not a part. 3 
| | Cro. C. 396. 
(4) 2 Roll's Abr. 315. pl. 1 


err 


BU, as to executors, probate is not the 
matter, for he is executor notwithſtand- 
ing in our law, and may do all acts, except 
ſuſtaining actions; in which caſe he muſt 
appear to the court judicially to be the exe- 


cutor ©) „ ˙ Het if he ſhews it to the (1) Wentwr, 


court ©: 3. p- 33- 


Godolph. 
er Leg. part 2. c. 10. Middleton's Caſe, 5 Rep. 28. a. Henſloe's Caſe, 9 
| Rep. 38. a. Parten's Caſe, I _ 213. 


() Though an executor, before probate, cannot 
maintain an action in right of his teſtator, he may 
maintain an action in right of his poſſeſſion of his 
teſtator's effects; Greyſbrook v. Fox, Plowd. 281. a. 
As to the particular acts which ag executor may do 

before 


382 


(2) 1 Rolt's 
Ab. 917. pl. 
2. Dun- 
comb, v. 
Walter, 1 
Ventr. 370. 
Raym. 481. 
Wankford 
v. Wank- 
ford, I Salk. 


302, 303. 
(3) Pawlett 
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court when he declares, it is ſufficient, 


though it was proved after the action 
brought (2) And if one executor (o) 
proves the will, it ſuffices for all. Neither 
is the refuſal before the ordinary any eſtop- 
pel to adminiſter afterwards when they 
pleaſe in our law (3): And we have no 
regard in this point to the eccleſiaſtical law, 


v. Freak, Hard. 111. Houſe v. Lord Petre; 1 Salk. 311. 


before probate, ſee Godolp. Orp. Leg. p. 2. c. 20., 


Wentw. Off. of Exchequęr- An executor may alſo be 
ſued before probate" he has adminiſtered the teſtator's 


effects; Parten's Caſe, 1 Mod. 213.; Bowers v. Cook, 


5 Mod. 136. 137. ; Wentw. Off. Ex. 36. An executor 
may alſo, before probate, be compelled to diſcover the 
perſonal eſtate of his teſtator, though a ſuit be pending 


in the ſpiritual court reſpecting the validity of the will 


Dulwich College v. Johnſon, 2 Vern, 49; whether the 
probate confer any particular authority on the executor, 
fee Allen v. Dundas, 3 Term. Rep. 125. ; in which caſe 


the Anon. Caſe in Comyns* Rep. 150., is particularly 


conſidered and over-ruled. 


(e) But if all the executors named in the will refuſe to 
prove the will, they cannot afterwards adminiſter, or ad 
as executors, by force of the will; but they may after- 
wards prove the will; Plowd. 281,, Henfloe's Caſe, 
9 Rep. 37. b.: unleſs adminiſtration has been granted up- 


on their firſt refuſal ; Wentw. Off. Ex. 38. Broker, 2. 
Charter, . Eliz. p< Oven 44- 


w here 
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where a renunciation is peremptory (d). 

And if an executor dies, the executor of the 

executor ſhall be charged; for he is executor 

of courſe, 1f the will be proved, becauſe 

there needs no new probate. But no one 

can prove the will but he who is named 

executor in the will, and therefore he muſt 

take adminiſtration with the will annexed, 

if the executor died before the probate (4); (4) Wank- 

. * - * » . ord Vs : 

for adminiſtration is an act in pars, of Wankford, 
A 3 : II Salk. 309. 

which the ſpiritual court cannot take judicial 1 Roll. Ab. 
: | 907. pl. IC. 


” | | | pl. 8. 
(d) And, therefore, notwithſlanding the refuſal of an 


executor, adminiftration cannot be granted to another in 
his liſe-time, ſhould he be the ſurviving executor, until 
he be again cited, and have again refufed ; but if, when 
ſurviving executor, he do actually renounce, then admi- 
viſlration to another will be good. Houſe v. Lord Petre, 
1 Salk. 311. Wankford v. Wankford, 1 Salk 308. | 
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ECTION III. 


ND if a man makes his will, which is 

| proved, the ordinary cannot change it, 
nor make another executor or adminiſtra- 
tor; becauſe this was the teſtator's act, 
and he hath his authority immediately from 
the teſtator, and is like the heres in the civil 
law, only he is to take nothing to his own 
uſe. Nor hath the ordinary any power to 
grant adminiſtration, but when the perſon 
n deceaſed did die inteſtate, or that the execu- 
u tors either will not or cannot perform the 
4 office (e). For the executor is conſtituted 
| by the teſtator himſelf, and by him thought 
= fit, and the ordinary cannot adjudge him 
not to be ſo upon a diſability () by the 
canon law, as where he became a bank- 


—— 
- 
— 


8 


(e) And therefore a grant of the adminiſtration before 
the refuſal by the executor is void. Abraham v. Cunning- 


ham, 1 Vent. 303. 2 Lev.182. J. Jones, 72. 2 Mod. 2 
146. | ; 
As to what perſons are incapable of being execu- u. 


tors, ſee Godolph. Orph. Leg. part 2. c. No Wentw. Se 
OE. of Exec. p. 17. 


rupt ; U 


t; 
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rupt (g); for that is not received here, but 

as far as admitted from time immemo- 

rial (1). Otherwiſe of a natural diſability, (1) Rex v. 
as non compos, Sc. (2). And if an execu- See! 


Salk. 299. 
tor (3) takes adminiſtration (4), or be Mill Cafe, 


h 4 5 Skin. 299. 
once ſworn, though he will not after ad- (2) Hills v. 
miniſter, the ordinary cannot make any atk 5 


other (4); but it ſhall be accounted the ee 


teſtator's folly to make ſuch an one executor P. 39. 


: | Lt (4) Anon. r. 
as will not adminiſter. And, after an exe- Ventr. 335. 


cutor has once adminiſtered, he cannot 
refuſe; or elſe an executor might convert 
the goods to his own uſe, and then refuſe, 
ſo that a man ſhould never recover againſt 
him, which would be againſt reaſon : 


(2) Though bankruptcy does not determine the legal 
right of the executor, the court of Chancery will, in order 
to protect the effects of the teſtator, appoint a receiver. 
Ex parte Ellis, 1 Atk. 101. And ſo it will alſo, if the 
executor appears to be walting the eſlate, or be a perſon 
in doubtful circumſtances; and, upon the application of a 
creditor, will ſecure the fund, though miſcondu& or in- 
ſclreney be not imputable to the executor. See Strange 

2 3 Bro. Ch. Rep. 365. \ 


() What ſhall be derived * an adminiſtering by 
an executor, as will preclude his reſuſal to prove the will. 
dee W Off. of E. p. 39- | 


vor II. Ce Wherefore 


— 
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Wherefore the ordinary ought, in ſuch 
caſe, to compel him to prove the teſta. 


N under pain of excommuniration, 
(5s) Hen- 
floe's Caſe, 6. (5). 
9 Rep. 36. 
Parten's Caſe, 1 Mod. 213. 


s fi n e. 


| F OR the ordinary may make proceſs 

againſt executors to prove their tel- 

. tament, and if they do not come, they 

- ſhall be excommunicated; and if they 

come and refuſe, the ordinary ought, in 

all that he can, to perform the will of the 

(1) Go- deceaſed (1). And if any legacy be leſt 
2 Leg. him, he ſhall not reap the benefit of it (2), 
ES S IF being duly admoniſhed, he refuſe the 
Wenrw. burthen (7). But the executors may pray 
36,37. time to adviſe, and the ordinary is to 
Owen, 44. grant, in the mean time, letters ad coll 
(3) Broker ge (3). 80 the ordinary may grant 


v. Charter, 
„ (i) That is by the common law; for, by the cv 
law, an executor is entitled to his legacy, notwith 


ſanding he refuſe to prove the will. Owen. 44- 


adminiſtratio! 


* 
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adminiſtration in the mean time, till the 
executors prove the will (4); as during | 
abſence beyond ſea (4), minority (5), or (4) Slaugh- 
pendente lite (I) and a caveat is only 2 I Salk. ej 
concilium, but not præceptum. And an ad- _ v. 
miniſtrator durante minori atate may do * 
all things that an executor may; and he Walker v. 


has more than the cuſtody, for he has the 2 F. Was” 
property (n). Yet his releaſe is not good, oy 

but for ſuch things as he ought to releaſe ; 

and he is only a curator in the civil law, 

which is in the nature of a bailiff in our 

law, who hath no power over the. eſtate, 


() Temporary adminiſtration * not being within the 
latute which preſcribes to whom the adminiſtration ſhall 
be granted, the ordinary is not bound to grant them to 
the next of kin. Briers v. Goddard, Hob. 250. Thomas 
v. Butler, 1 Ventr. 219. As to the power of a tempo- 
ray adminiſtrator, ſee Walker v. Woollaſton, 2 P. Was. 
576., where the point is very fully diſcuſſed, 


(!) Whether adminiſtration could be granted pendente 
lie, appears to have been formerly doubted. See Robin's 
Caſe, Moore, 636. But ſee Slaughter v. May, Salk. 47 
Lutw. 248. 2 P. Wms. 583. 


() When ſuch adminiſtration ceaſes, ſee DO s Cale, 
; 29. | 


Ce2: = but 


— 


385 


Gun 3 but only to ſell bona peritura (5). And 
1 the court, ex officio, ought to take notice 


of Dover, 


Skin, 155. 


out having made a will, or without having named an exe- 
cutor; or, having named an executor, the perſon ſo named 
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of the eccleſiaſtical law, when it is by that 
law determined. 


SECTION v. 


UT when one dies inteſtate (7), 
the ordinary had formerly power 
to grant the adminiſtration to whom 


0 By which muſt be intended, when one 4 withe 


refuſes to act; in all which caſes, adminiſtration muſt be 
granted, with this difference, that, in the firſt, the admi- 
niſtration is general; in the two latter, the adminiltra- 
tion is cum teflamento annexo. It appears, however, that 
at a very early period, namely, by the ſtatute of Well 
minſter, the ordinary was bound to pay the debta of the 


inteſtate, ſo far as his goods would extend, in the ſame ge 
manner that executors were bound in caſe the deceaſed 8 
had left a will; a uſe more truly pious, (obſerves the 0 


learned commentator on our laws, ) . any requiem ot 
maſs for his ſoul. 


bel 
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he pleaſed (o). And, therefore, th 6 Gr. 
dinary might well make another, if the 


committee would not adminiſter at all, 


or put in part; for he cannot com- 
pel one to adminiſter; and then is 


the power of the firſt determined, as a 
man may revoke his letter of attorney: 
For as a former will may be revoked by 
2 latter one, by the law of the church, 
 fortiori may letters of adminiſtration (p). 
And a power or authority is revocable, as 


an adminiſtration ; becauſe he has nothing 


to his own uſe: Otherwiſe of an intereſt 
certain. But meſne acts executed ſhall 
ſtand, viz. If the adminiſtration was one 
lawfully granted, though not perhaps 


(o) As to the origin and extent of the ancient power 


of the ordinary in caſes of inteſtacy, ſee 2 Bla. Com. 


e. 32. Henſloe's Caſe, 9 Rep. 36 b. Offley v. Beſt, 
1 Sid. 370. 


(p) If the ordinary ever poſſeſſed this power, it muſt 
have been prior to the 31 Edw. 3. c. 11. for it feems 
generally admitted, that an adminiſtration once regularly 
granted, and the adminiſtrator acting, or willing to act 
under it, cannot be revoked, See n, Orph. 

Leg. part 2. e. 31+ par. 4. 


where 
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where it was never good (). Yet, even 


in the firſt caſe, they may be avoided 


againſt 


(2) © Where there is a former adminiſtration regis 


larly granted, all acts lawfully executed by the firſt admi. 
niſtrator, as adminiſtrator, are good in law, and ſhall 
bind the next and ſucceeding adminiſtrators. For this 


reaſon it is, that if adminiſtration be granted to a ſtranger, 
and the next of kin ſue to have it revoked, and the firſt 
adminiſtrator, ( pendente lite,) during the uit, ſell the 
goods on purpoſe to defeat the ſecond adminiſtrator, and 
then the firſt adminiſtration happens to be revoked, and 
the adminiſtration to be committed to another, in caſe 
the ſecond adminiſtrator cannot recover theſe goods, or 
have any remedy, unleſs the firſt ſuit for granting the 
adminiſtration were by appeal annulled ; in which caſe, 


all that the firſt adminiſtrator did was void, and the fe- 


cond adminiſtrator, in ſuch caſe, may recover all the 
goods the firſt adminiſtrator ſold. Again, if the firſt 
adminiſtration be couditionally granted, all the acts 
which the adminiſtrator doth before the breach of the 


condition are good; ſo that the ſubſequent admini- 


ſtrator cannot avoid any gifts or ſales before ſueh 
breach made by the ſaid former conditional admini- 
ſtrator. But ſuppoſe the biſhop of a dioceſs doth, 
as he ought, grant letters of adminiſtration of the 


goods of an inteſtate, not having bona notabilia, to one, 
and the archbiſhop grant letters of adminiſtration of 
the ſame goods to another; in this caſe the effe& of 


the firſt adminiſtration is ſuſpended until the other 
be repealed by ſentence. And if there be a will con- 


CE aled, : 


243 — 
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againſt creditors for covin, by the ſtatute 


of 13 Eliz. (1). And if an adminiſtrator (1) erer 


dies, his executors cannot meddle with his 6 Rep. 18, 
goods, but the ordinary muſt grant a new Fliz. 459. 
adminiſtration, &c. (2). And, upon letters (2) wentw. 


o - 90 ff. E ; 
of adminiſtration ſhewn, we muſt judge o_ xec 


according to their law; for it ſhall be in- part. a 
tended, that they would not grant it! 3 
0 : 


againſt law. But although, by the civil goz. pl. 9. 
law, the adminiſtrator was accountable as 
ſervant to the ordinary, and might be diſ- 
charged by him, and a repeal might have 
been of the letters of adminiſtration at the 
ordinary”'s pleaſure ; yet, ſince the ſtatute 
21 H. 8. cap. 5., the adminiſtration be- 
ing duly committed by the ordinary, can- 
not now be repealed without cauſe, but 
z prohibition lies (3). So there at com- (3) Offtey 
mon law the ordinary was not compel- — 
lable to grant adminiſtration at all, and alſo 3 : 


might grant it to whom they pleaſed ; Lev: 157. 
now they are compellable to grant it to - 


eealed, and thereupon adminiftration is granted, after which | 
it happens that the will is produced and proved; in this 
caſe the adminiſtration is determined, and all acts vacated 
which had been formerly done by ſuch a ſurreptitious 
adminiſtrator.” Godolph. part 2. c. 31. f 5. 


>. 


the 


* 


392 


now eſteemed like a letter of attorney, but 


goods of the inteſtate were made liable to the creditors 


of which power occaſioned the legiſlature again to in- 


of this ſtature, which ſingles out the next and moſt | 


power of the eccleſiaſtical judge. 2 Bla. Com. 495. 
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the next of kin (r). Nor is adminiſtration 


is 
(7) Though, by the flatute of Weſtminſter, « the 


of the inteltate for their joint and lawful demands, yet 
the rſiduum, after payment of debts, remained in their 
hands, to be applied to whatever purpoſes the conſcience 
of the ordinary ſhould approve. The flagrant abuſes 


terpoſe, in order to prevent the ordinaries from keep. 
ing any longer the adminiſtration in their own hands, 
or thoſe of their immediate dependants; and, therefore, 
the ſtatute 31 Ed. 3. c. 11. provides, that, in caſe of 
inteſtacy, the ordinary ſhall depute the neareſt and 
moſt lawful friends of the deceaſed to adminiſter his 
goods; which adminiſtrators are put upon the ſame 
footing with regard to ſuits, and to accounting, as exe- 
cutors appointed by. will. This is the original of ad 
miniſtrators as they at preſent ſtand, who are only the 
officers of the ordinary, appointed by him in purſuance | 


lawful friend of the inteſtate, who is interpreted to be | 
next of blood, that is under no legal diſability. The 
ſtatute 21 Henry 8th, c. 5., enlarges a little more the 


In conſequence of the above two ſtatutes, 31 Edw. 3 
c. 11., and 21 H. 8. c. 5., the ordinary is compellable,— 
firſt, to grant adminiſtration of the goods and chattels | 
of the wiſe to the huſband, or his repreſentatives ; | 
Johns v. Row, Cro. Car. 106. ; Squib v. Wyn, 1 P. | 
Wms. 382.; and in caſe of his death, he having ſur- | 
vived his wife, to his next of kin : And he is bound 
to grant adminiſtration of the huſband's eſtate to the 

vigor 
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is rather an office; and adminiſtrators are 
enabled to bring actions in their own name, 
| and 


widow, or next of kin ; but he may grant it to either, or ; 
both, at his diſoretion, Fawtry v. Fawtry, 1 Salk. 36. 

2dly, Among the kindred, thoſe are to be preferred 
that are the neareſt in degree to the inteſtate ; but of 
perſons in equal degree, the ordinary may take which he 
pleaſes. 21 H. 8. c. 5. 

zaͤly, That this nearneſs or propinquity of 4 ſhall 
be reckoned according to the computation of the civilians ; 
Mentney v. Petty, Pre. Ch. 563. ; Lloyd v. Tench, 
2 Vez. 215.3 and not of the canoniſts, which the law 
of England adopts in the deſcent of real eſtates ; becauſe 
ia the civil computation the inteſtate himſelf” is the 
terminus a quo; the ſeveral degrees are numbered, and 
not the common anceſtor, according to the rule of the 
canoniſts : And, therefore, in the firſt place, the childrens 
or, on failure of children, the parents of the deceaſed; are 
entitled to, the adminiſtration ; both which are, indeed, 
in the firſt 2 but with us the children are allowed 
the preference; then follow brothers, grandfathers ; 
Blackborough v. Davis, 1 P. Wms. 42. ; Woodroffe v3 
Wickworth, Pre. Ch. 527. ; unctes, or nephews ; 
Durant v. Preſtwood, 1 Atk. 454. ; who muſt, as 
equally near, take per capita, and not per flirpes 5 and 
the females of each claſs reſpeRively ; and, laſtly, couſins. 

4thly, The half. blood is admitted to the adminiflra- 
tion as well as the whole, for they are of the kindred 
of the inteſtate, and only excluded from inheritance of 
land upon feodal reaſons ; therefore the brother of the 


alf. blood ſhall . the uncle of the whole · blood; 
nnd 


394 


(4) Adams 
v. Buck- 
land, 2Vern- 
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and come in the place of executors, as a new 
creature made by the ſtatute ; and therefore 
this office ſurvives (4). 


* 


5 14. . | | 

and the ordinary may grant adminiſtration to the ſiſter of 
the half, or the brother of the whole blood, at his dif. 
cretion. Croke v. re 2 Vern. 124. Show. P. E. 


, e 


Sthly, If none of the kindred will take ont adminiſtra. 


tion, a creditor may, by cuſtom, do it. Blackborough 


2. Davis, x Salk. 38. 
6thly, If the executor refuſe, or Sitio inteſtate, 8 ad 
miniſtration may be granted to the reſiduary legatee, in 


excluſion of the next of kin. Pierce v. Parks, 1 Sid. 


218. Thomas v. Butler, 1 Ventr. 
And, laſtly, The ordinary may, in defect of all theſe, 


commit adminiſtration, as be might have done before the 


ſtatute of Edward 3d, Plowd. 278. a., to fuch diſcreet 
perſon as he approves of, or may grant him letters ad 
colligendum bona deſun&i, which neither makes him executor 
nor adminiſtrator, his only buſineſs being to keep the 
goods in his ſafe cuſtody ; and to do other acts for the 
benefit of ſuch as are entitled to the property of the de- 


ceaſed—If a baſtard, who was no kindred, being null, 


filius,) or any one elſe that has no kindred, dies inteſtate, 
and without wife or child, it has formerly been held, that 
the ordinary might ſcize his goods, and diſpoſe of them 
in pious uſes ; but the uſual courſe now is, for ſome one 
to procure letters patent, or other authority from łhe 
king, and then the ordinary of courſe grants adminiſtration 
to ſuch appointee of the crown. Manning v. Napp, 1 
Salk 37. Jones v. Goodchild, 3 P. Wms. 33. 


1 


— 
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SECTION VI 


ND the civil law, with reſpect to ſuc- 
ceſſions, was anciently very various 


and perplexed, till by The Novel Conſti- 


turions 118. c. I. it was ſettled and made 


plain: Whence the plan of the ſtatute of 
diſtributions was taken (s) and penned by 
a civilian (7); and, except in ſome few par- 

ticular 


{:) Sir Wm. Blackſtone, 2 vol. c. 32., is of opinion, 
that from the near reſemblance which the ſtatute of diſtri- 
bution, 22 & 23 Car. 2. c. 10., bears to our ancient Eng- 
lh law de rationubili parte bonorum, it ought to be conſi- 
(ered as little more than a reſtoration, with ſome refine- 
nenty and regulations, of our old conſtitutional law, 
vhich has prevailed as an eſtabliſhed right and cuſtom 
ſom the time of king Canute downwards, many centuries 
before Juſtinian's laws were known or heard of in the 
retern parts of Europe. He acknowledges, however, 
bat the doctrine and limits of repreſentation, laid down 
n the ſtatute of diftribution, ſeem to have been principally 
trrowed from the civil law, whereby it will ſometimes 
tappen, that perſonal eſtates are divided per capita, and 
ometimes per /irpes 3 whereas the common law knows no 
ther rule of ſucceſſion but that per flirpes. 

The occaſion of making this ſtatute of diſtribution 
"is to put an end to the controverſy betwixt the tem- 
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ticular inſtances mentioned in the ſtatute, is 


to be governed and conſtrued by the rules of 


the 


poral and ſpiritual courts. The ordinary before took 
bonds from the adminiſtrator to make diſtribution, and 


| theſe bonds were at law adjudged void, and the admi. 
niſtrator entitled to all the perſonal eſtate. Hughes and 
" Hughes, Carter's Reports 152., 1 Lev. 233. One died 


inteſtate, leaving a conſiderable perſonal eſtate, and a 
ſon and a daughter; the ſon adminiſtered, and the 
daughter contended for a ſhare in the ſpiritual court, 
where it was thought an hardſhip that the ſon ſhould 
have all, and yet the daughter was prohibited at lay, 
However, this ſtatute of diſtribution takes away the 
adminiſtrator's pretenſions (which he before made with 
ſucceſs) of retaining the whole; for, by the ſtatute 
22 and 23 Car, 2. c. 10., it is enacted, that the ſur. 
pluſage of inteſtate's eſtates, except of feme coveits 
(which, by the 29 Car. 2. c. 3. 5 25., are declared 
not to be within the 22 and 23 Car. 2. c. 10.),, ſhall, 
after the expiration of one full year from the death of 
the inteſtate, be diſtributed in the following manner : 
One-third ſhall go to the widow of the inteſtate, and 
the reſidue in equal proportions to his children; or, if 
dead, to their repreſentatives, that is, their lineal del- 
cendants: If there are no children or legal repreſents 


tives ſubſiſtiog, then a moiety ſhall go to the widow, 


and a moiety to the next of kindred, in equal degree, 
and their repreſentatives; if no widow, the whole ſhall 
go to the children; if neither widow nor children, the 
whole ſhall be diſtributed amongſt the next of kin, in 
equal degree, and their repreſentatives ; but no 'repre- 
ſentatives are admitted among collaterals, farther than 

e the 


* 
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the civil law, and not from the canon law. 
For the canon law, prohibiting marriage be- 

tween 
the children of the inteſtate's brothers and ſiſters. Car- 
ter v. Crawley, Raym. Rep. 496. Pett v. Pett, 1 Ld. 
Raym. 571. The next of kindred here referred to are 
to be inveſted by the ſame rules of conſanguinity as 


| thoſe who Are entitled to letters of adminĩſtration; and 


therefore, by this ſtatute, the mother, as well as the fa- 
ther, ſueceeded to all the perſonal effects of their chil- 
tren who died inteſtate, or without wife or iſſue, in 
excluſion of the other ſons and daughters the brothers 
and ſiſters of the deceaſed ; and ſo the law ftill remains 
with reſpect to the father. But, by the ſtatute 1 Jac. 2. 


c.17., if the father be dead, and any of the children 
die inteſtate, without wife or iſſue, in the lifetime of 


the mother, ſhe, and the other children, or their re- 
preſentatives, ſhall divide his effects in equal por- 
tions ; ſee 2 Bla. Com. c. 32.; and, for a more par- 
ticular detail of the manner of diſtribution, fee Loves 
lace on Wills, ch. 3. 6 2. But it may be material to 
remark, that by the 5th ſection of 22 and 23 Car. 2. 
e 10., any child, other than the heir at law, who ſhall 
have an eſtate by the ſettlement of the inteſtate, or ſhall 
be advanced by the inteſtate, in his lifetime, by portion 


ar portions equal to the ſhare which ſhall by ſuch diſtri- 


bution be allotted to the other children to whom ſuch 


ditribution ſhall be made, is excepted from ſuch diſ- 


tribution. And it is alſo enaQed, that if any child, 
ather than the heir at law, who ſhall have any eſtate 
by ſettlement from the ſaid inteſtate, or ſhäll be 
advanced by the faid inteſtate, in his lifetim by 
portion not equal to the ſhare which will be due to the 
ther —_— ah ſuch diſtribution as aforeſaid, then ſo 


much 


T4 ug — 


_ 


398 


A TREATISE Book IV. 


tween relations () till after the fourth de. 
gree, that they yn exclude as many as 


much of the ſurpluſage of the eſtate of ſuch inteſtate to 
be diſtributed to ſuch child or children as ſhall have any 


land by ſettlement from the inteſtate, or were advanced 


in the lifetime of the inteſtate, as ſhall make the eſtate of 
all the ſaid children to be equal as near as can be eſtimated, 
But the heir at law, notwithſtanding any land that he 
ſhall have by deſcent or otherwiſe from the inteſtate, is 
to have an equal part in the diſtribution with the reſt of 
the children, without any confideration of the value of 
the land which he hath by deſcent or otherwiſe from the 


inteſtate. 


(.) Sir William Walker, 1 1 Raymond 574. 
(u) An elegant and philoſophic hiſtorian, (Mr, 


Hume, Hiſt. of England, 4 vol. p. 101. oct. ed.) re. | 


marks, © That the natural reaſon why marriages, within 


certain degrees, are prohibited by the civil laws, and 
condemned by the moral ſentiments of all nations, is 
derived from men's care to preſerve purity of manners; 
while they refle&, that, if a commerce of love were au- 


| thorized between near relations, the frequent opportu- 


nities of intimate converſation, eſpecially during early 
youth, would introduce an univerſal diſſoluteneſs and 
corruption. Bnt as the cuſtoms of countries vary con- 
ſiderably, and open an intercourſe more or leſs reſtrained 
between different families, or between the ſeveral 
members of the ſame family, we find that the moral 
precept, varying with its cauſe, is ſuſceptible, without 
any inconvenience, of very different latitude in the ſe- 
veral ages and nations of the world. The extreme 


delicacy of the Greeks permitted no communication 


between 


poſſible 
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poſſible from the liberty of marriage within 

thoſe degrees without a diſpenſation, reckon 

all in the dire& aſcending or deſcending 

lines, and thoſe in the collateral line cor- 
reſponding with them, to be but one de- 

gree (1). And, it is ſaid, the eccleſiaſtical (r) Ment- 
court very antiently made diſtribution of wo Da | 
inteſtates? eſtates long before the act of par- 9. 
liament, 9. of 22 Car. 2., nor were they 
prohibited till the reign of king James I. 

And the prohibition was grounded on 

the ſtatute of 21 H. 8., which directs the 
ordinary to grant adminiſtration to the next 

of kin; for, when that was done, they had 
executed their authority. But where the 

words in the act of parliament are, © to diſ- 

bute according to the laws for that pur- 

poſe, and rules in the act aforementioned ;” 
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between perſons of different ſexes, except where they 
lived under the ſame roof; and even the apartments of 
a ſtep-mother and her daughter were almoſt as much 
ſlut up againſt viſits from her huſband's ſons as againſt 
thoſe from any ſtranger or more diſtant relation. Hence, 
in that nation, it was lawful for a man to marry not 
only his niece but his half ſiſter by the father: A li- 
derty unknown to the Romans and other nations, where 
a more open intercourſe was authoriſed between the 
ſexes,” As to the degree of kindred prohibited from 


5 intermarriage, ſee 2 Burn's Eccle. Laws 407. | 
ion 3 | the 
een | 


ore 


75 
* 
; 
1 
R 
; N 
: 
' 
12 
=. 
: 
41 
11 
+ 
i 
K 
55 
! 
} 
7 - 
I ; 
29 
15 1 
; . . 
115 1 
* 8 + 
* a+ x 
/ 5 * f 
16 H 4 
ö ö 
„ 
! ” Ir 425 
1 
1 
71 i 
£1 ! 
8 
#1: i” 199 
1 . 0 
1 3 
k N * 
94 f 
} | < ol 
1 1 
4] TE 
I N 
5 i; 
i! 4. : BY 
"+ 
* 
f 2 
47 & (TP 
1 
5 2% 
5 4.2 
: «: 
3%}. 
; $3 
KK 
5. $W@Rs 
n 
| ” T7608 
*-, 4 © 8 
4 £4 248 
2 4) 25 8h 
| 0 8 
$ +4 L wy 
(11488 
4 4 T'Bg 
N 
890 | 
1 : e 
15 1. 
1. N 
7 
W457. ; 
389 
$5 * 
- * N F 
! 17 Sf 
: m” © 
; £7 1 
1 14 <2 
| 4 6,088 
- 1 
N 
1 
118 8 
11. "41 
16 
oy; By 
149 3. 
11 ** . 
: N 
: Fx — 
1. 
* bs 
< * 
% 11 
; & 1 
N 7 . 
_ 
'y 
1 
1 19 
1 
1 1 
1 
* * 
58 6 F 
: 3+\F 
1 * 
14] +8 b 
14 $ hy £ 
if 1. 
4 is 3 
115 N 
1 3% - £& 
1 
4+} ” 200 7: N 
+ 1.24 5M 
2 \ + i 5 
„ 4 
LEH 
1 
1 wry 
- TE 
, 
- ue 
1 5 
N 1 
N * 
3 65% 4 
; '- VS 
$ -- 
yg 
1 % 
1 


409 a A TREATISE Book IV. 


the word ee laws” muſt relate and be in- 
tended of eccleſiaſtical laws, and the uſage 
by the ſpiritual court before that time prac- 
tiſed. And there is no doubt now, that the 
half. blood ſhall have adminiſtration; even 
(z) Crocke an alien of the half. blood is capable (2). 


Watts, 
Vern. 24, As to the words in the act, providing that 


bee no repreſentation be admitted amongſt col- 


he caies , laterals after brothers and ſiſters“ children, 
theſe are to be underſtood of the brothers 
and ſiſters of the inteſtate; for the inteſ- 
ate is the ſubject of the act, it is his eſtate, 

his wife, his children And by the ſame 

reaſon his brother's children, he being 


(3) Pett v. plainly the cor- relative to all (3). But the 


Pett, 1 L. 
nog 571. ſtatute being made Upon A&A preſumption, 


way | that the inteſtate intended to prefer the next 


x P. Wms. : . | : 
i {oa of kin, when there is a reſiduary legatee, 


v. Little. that preſumption is taken away (4): And 


wood, I P. 
Wms. 594. therefore he ſhall have the adminiſtration, 


| -: ww 2 Whether aſſets or not. 

Vern. 253. | x 

Carter v. | 

_ Crawley, Raym. Rep. 496. 

(4) Thomas v. Butler, 1 Ventr. ms Pierce v. "ak I 4d. 287. 


Pt. II. Ch. II. gr. Or EQUITY. 


CHAP: II. 
Of the Payment of Debts: 


SECTION 1. 


0 1 executors ſhall have only ſack 


chattels as the teſtator had to his own. 


uſe (a). And regularly eſtates of inheritance, 


or of freehold deſcendible, ſhall go to the 


heir; and the ſtatute of 29 Car. 2. cap. 3. 
makes the eſtate pur auter vie aſſets, only to 
pay creditors (5), for it is ſtill a freehold 


(a) As to what ſhall be deemed the perſonal eſtate of 
the teſtator, ſee 2 Bac. Ab. 418. 


() The flatute of frauds makes an eſtate pur auter 
dir deviſable; and enacte, that if it be not deviſed, and 
there be no-ſpecial occupant, it ſhall devolve on the exe- 
eutors and adminiſtrators of the party that had the eſtate, 
and ſhall be perſonal aſſets in their hands: So that whether 
an eſtate pur auter vie, not deviſed, be real or perſonal 
allets, depends upon there being or not being a ſpecial 
oceupant; but if it be deviſed, it is, whether there be 2 


ſpecial occupant named or not, ſtill to be conſidered as 
tal aſſets. As to terms attendants on the inheritance, 


fee page 1 1, 119. | 
vol. It. D d and 
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and not diſtributable (c). Yet whatever 


1e Comes to the executors* hands, or they are 
Gi 1 - . 
POD S jintruſted with as executors (1), hall be 


Vern.03 aſſets at law (4). And legal aſſets, although 
| | ih you 


Powell, 2. 

Vern. 248. i | | 
Anon. 2 Vern. 405. Clutterbuck v. Smith, Pre. Ch. 127. Bickham v. Freeman, 
Pre. Ch. 136. Dethwicke v. Caravan, 1 Lev. 224. Burwell v. Corrant, Hard, 
405. Lord Maſham v. Harding, Bunb. 339. Blatch v. Wilder, 1 Atk. 420, 


(e) Eftates pur auter vie, in caſe there be no ſpecial 

occupant thereof, and not deviſed, are now, by 14 Geo. 2, 

chap. 20. 6 h., after payment of debts, diſtributable as 
perſonal eſtate. | | 


(d) The caſes referred to in the margin proceeded 
upon the principle of law, that whatever the executor 
takes qua executor, or in reſpect of his executorſhip, 
ſhall be conſidered as legal affets. But there are | 
caſes, in which courts of equity, adverting to the 
circumſtance of the deviſee being a truſtee of the real 
eſtate, as well as executor, have conſidered the real 
eftate as a purely truſt fund, diſtributable according to 
the principles of equity; which, aiming at equality, 
are favourable to equitable aſſets. Anon. 2 Vern. 133. 
Challis v Caſborn, Pre. Ch. 408. Chambers v. Harveſt, 
Moſely, 123. Hall v. Kendall, Moſely, 328. Lewin v. 
Oakely, 2 Atk. 50. Batſon v. Lindegreen, 2 Bro. Ch. 
Rep. 94. And the circumſtance of the deviſe not beiug 
to the executor expreſsly upon truſt, or in truſt, or a 
a truſtee, will not vary the rule, if there be enough 
in the will to“ convert the executor into a truſtee, as 
if the deviſe be to him and his heirs ; for the money 
could never be aſſets in the hands of the executo!'s 
heir, nor could the creditor even maintain his action 
| ; againſt 


„ as 
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tor's 
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you cannot come at them without the aſſiſt 


ance of equity (e), ſhall be applied in a 
courſe of adminiſtration (2) , Otherwiſe, «. 


763, 764. Caſe of Sir Charles Cox's Credifors, 3 P. Wms. 342. 1 Rolle's Rep. 56. 


againſt ſuch kein Silk v. Prime, 1 Bro. Ch. Rep. 
Appendix, p. 7. See alſo Newton v. Bennett, 1 Bro. 
Ch. Rep. 135., and Barker v. Boucher, there cited, 
140. But, if the executor has a merely naked power 


to ſell gua executor, quære, Whether the aſfets are 


legal or equitable? See Silk v Prime, and Newton 


v. Bennett. It has, however, been determined, that 


where an eftate deſcends to the heir, charged with the 
payment of debts, it will be legal aſſets. Fremoult 
v. Dedire, 1 P. Wms. 430. Plunkett v. Penſon, 
2 Atk. 290. So that, in order to create equitable aſſets 
by the act of the debtor, he muſt not only charge the 


jcal eſtate with payment of his debts generally, but 


alſo break the deſcent to the heir. \ 


(e) Therefore, if a mere truſt eſtate deſcend on .the 
heir at law, though it may be neceſlary to come into 
equity to reduce it into poſſeſſion, yet it will be conſider- 


ech as legal, and not as equitable, aſſets, a truſt eſtate be- 


ing made aſſets by ſtatute. But an equity of redemption 
of a mortgage in fee, being a merely equitable intereſt, 
and not made aſſets by any legiſlative proviſion, will, 
therefore, be conſidered as equitable aſſets. Plunkett v. 
Penſon, 2 Atk. 294. So if a termor for years mortgage 
his term, the equity of redemption will be equitable aſſets. 
Caſe of Sir Charles Cox's Creditors, 3 P. Wms. 342. 
Hartwell v. Chitters, Ambl. 308. 
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(3)Shep- 
pard v. 
Kent, 2 


Vern, 435. tent appears, the lands ſhall be liable, 
Deg v. Dcg. 
2 P. Wms. 


417. | 8 
Haſle wood v. Pope, 3 P. Wms. 323. Morice v. Biſhop of England, Forreſt. 210, 


out of thoſe aſſets, bave received out of 
them an equal proportion of their reſpective 


charge upon the real eſtate muſt be for the payment of 


in the latter caſe, the intereſt of the party in the property 


/ 
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where you raiſe aſſets where there were 
none in law (J). Vet, even there, real ſe- 


curities ſhall be firſt ſatisfied, and then the 


_ debts by bond and ſimple contract to be 


paid in average; for any other method 
would become impracticable. And the 
rule is, where there are legal and alſo equi 
table aſſets, the creditors, who will take 
their ſatisfaction out of the legal aſſets, ſhall 
have no benefit of the equitable aſſets, till 
the other creditors, who can only be paid 


debts (3); and wherever the teſtator's in- 


without expreſs words, to the payment of 


(7) From the caſes referred to in the preceding 
notes (d), (e), it may be collected, that aſſets are conſ 
dered as equitable, either in reſpect to the intent of the 
teſtator, or of the nature of the teſtator's intereſt in the 
property. In the firſt caſe, as already obſerved, the 


debts generally, and the deſeent muſt alſo be broken; and, 


muſt be a purely equitable intereſt, and not made legil 
aſſets by any ſtatute, 


- his 


pt. II. Ch. II. 92. OF EQUITY. . 


his debts (4). And ſo far are creditors (4) New- 


man u. 


favoured, that, if the profits will not raiſe Johaſes, 


the ſum in a convenient time, they may 3 


{ell ( 5). Vernon, 


Pre. Ch. 


| . 430. 
Beachcroft v. Beachcroft, 2 Vern. 690. Harris v. Ingledew, 3 P. Wms. 91. 


King v. King, 3 P. Wms. 358. Hatton v. Nichol, Forreſt. 110. Earl of Go. 
dolphin v. Penneck, 2 Vez. 271. | 


(5) Ses b. x, 6 6, $ 18. note (o), p. 449. 


SECTION 11. 


HE courſe and order of payment of 

debts by an executor at law, is, 
iſt (g), Debts due to the king upon re- 
cord: 2dly, Judgments obtained in a courſe 
of juſtice in adverſary ſuits againſt the 
teſtator (A), although by mere confeſſion, 
Ik a 


g) Our author has omitted to notice the right of the 
executor, in the firſt place, to pay funeral and teſtamen- 
tary charges. Wentw. Off. of Exec. ch. 12. p. 129. 

2 Bla. Com. 511. 


(5) It may be material to remark, that this priority 
does not extend to judgments abtained againſt or con- 


feſſed by the executor, Off. of Ex. 137. ; nor will it pre- 


wail int . which, by particular ſtatutes, are to be 
n | 


406 | 


OF. of Ex. 
ch. 12. 


2 85 PEST, 


arriſon's 
Caſe, 5 
Rcp. 28. b. 
(2) Smal- 
combo V. 
Crofs, I 
Ld. Raym. 
251. 
(3) Du- 
plein v. De 
Roven, 2 
Vern. 540. 
(4) Searle 
V. Lane, 2 
Vern. 89. 
Peploe v. 


Swinburn, 


Bunb. 48. 
Morrice v. 
Biſhop of 
England, 
Forreſt. 
217. 
188. 


in woollen, 30 Car. 2. c.3-; 
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and without defence in any court of re. 
(rb Went, 


cord (1); and, of two judgments, he who 
ſues firſt muſt be preferred (2); but, be. 
fore, it is at the election of the executor to 
pay which he will firſt, only a judgment 
in a foreign country (7), as France, is to 


be confidered but as a ſimple contract (3); 


and a decree in this court (4) is equal to 
a judgmeat at law (4); but, if the deeree 
paſſed by default, he may conteſt the re- 
alty of the debt (5): 3dly, Statutes or re- 
cognizances; and of theſe, whoever getteth 
firſt hold of the goods in execution ſhall 
be preferred ; but, beſore, the executor 


Biſhop v. Godfrey, Pre. Ch. 179. Darſton v. or of Orford, TH Ch, 
3 P. Wms. 402. in a note; 


(5) Searle v. Lane, 2 Vern. 88. 


preferred to All others ; as the forfeitures for not burying 


money due from overſeer 
of the poor, 17 G. 2. c. 38. ; for letters to the poſt- 
office, 9 Anne, e. 12., and ſome others. 


(i) See Walker V. Witter, Doug. Rep. 1. where 


the point is fully conſidered, 


(4) This is too generally ated ; for though a decree 
be equal to a judgment at law, in the courſe of admini- 
ſtration of aſſets, yet it is not equal to a judgment, ſo as 
to affect the lands of the debtor. Aſtley v. Powis, ! 
Vez. 496. Bligh v. - Earl of Darnley, 2 P. Wms. 621. 


may 


Pr IL. ch. IL. 6 2. OF EQUITY. 


may give preference to which * will (6); ; 
but neither of theſe, before they are broken, 
do take place of ſpecialties (7):  4thly, 
Specialties by bond or bill; and of ſuch 
ſpecialties, that is to be preferred whoſe time 
of payment is already come, eſpecially if it 
be demanded (8); but, in equal degree, he 
may pay himſelf firſt (), and any ſtranger, 
notwithſtanding a verbal demand (7), if 


407 


(6) Wentw. 
Off. of Ex. 
3285 

ſon's Caſe, 

5 Hogs 28. 


(8) Wentw. 
Off. of Ex, 
I41, 142. 


sf 


(0) Tn equali jure potior eft conditio poſſidentis, is the 
principle upon which the executor's right of retaining is 
founded, according to the opinion of ſome (vide Wentw. 
Of. of Exec. 142.) : but according to Sir William 
Blackſtone, it is grounded upon this reaſon, that the 
_ executor cannot, without an apparent abſurdity, com- 


mence a ſuit againſt himſelf as repreſentative of the de. 


ceaſed, to recover that which is due to him in his own 
private capacity, 3 Bla. Com. p. 18. Yet one executor 
ſhall not be allowed to retain his own debt, in prejudice to 
that of his co-executor in equal degree, but both ſhall 
be diſcharged in e 11 Viner's Ab. tit. Exec. 
(D. 2.) 

(u) It may be material to obſerve, that, of debts 
of record, the executor muſt take notice, at his peril ; 
Searle v. Lane, 2 Vern. 88. ; but, as to debts due by 
bond, or other ſpecialties, though the law requires 
that debts ſhall be paid according to their priority, yet it 
leems, that an executor may pay a debt on a ſimple 


contract before a ſpecialty, if he have no notice of 
ſuch 
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no ſuit be commenced; and if ſeveral 
ſuits are commenced, he who firſt hath 
judgment myſt be firſt ſatisfied. But be. 
tween a debt by obligation, and a debt for 
rent, or damages upon a covenant broken, 
there ſeems to be no difference; that is a 
rent behind at the time af the teſtators 
death. And if the teſtator died a few 
days before the rent became due, it would 
not make it the executor's debt, for the 
rent iſſues from the profits. But if the 
leſſor diſtrain for the rent arrear, the exe. 
cutor cannot plead fully adminiſtered, as if 
debt had been brought. Nor can the 
diſtreſs be taken after in execution upon a 
judgment or. ſtatute of the teſtator's, al- 
though replevied ; becauſe it is but in the 
_ caſe of a priſoner bailed, who is ftill in 
ſome ſort in cuſtody of the law. Alſo, 
the land is chargeable with diſtreſs from 
the very making of the leaſe, and the rent 
is a debt of a real nature, and ſo ſuperior 
to perſonal debts; and they were found 
levant and couchant upon the lands; ſo 


fuch ſpecialty ; for otherwiſe iz might be in the power of 
the obligor to ruin the executor, by keeping, his bond in 
his pocket until the executor had paid away all the aſſets 
in diſcharging ſimple contract debts. 


that 


that if they had been an under-tenant's or 
ſtranger's cattle they might have been 
diſtrained (2). Laſtly, aſſumptions (o) or 
promiſes before legaeies, or the reaſonable 
part of the wife or children, to which, by 
euſtom in ſome counties, they are entitled; 

for it concerns the ſoul of the teſtator to 
have all duties and debts to others, ws alie- 
rum, ſatisfied, before voluntary gifts or 
bequeſts (9). And legacies are gratuities N 
and no duties, and therefore an action 255. 
will not lie at common law for the re- 
covery of a legacy (2). But legacies ſhall 

be paid, notwithſtanding any covenant not 
actually Wan; for a covenant is no duty 
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{n) See Wentworth's Office of A where the 
: lay upon this point is very ably brought forward. | 
. (o) Among ſimple contracts, Sir William Blackſtone 

4 obſerves, that ſervants are, by ſome, with reafon, pre. 

it ferred to any other; and ſo flood the ancient law, ac. 

Ji cording to Bracton and Fleta, who reckon, among the 

d irt debts to be paid, ſervitia n et fipendia 

0 Janularum, 2 Com. ons | 

of 00 see Atkins v. Hill, Cowp. 284. Buller Mi. Pri. 

in 31. in which it is held, that an action would lie upon 


etz promiſe by an executor to pay a legacy; ſed guære? 
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till it is broken, and it ſhall be preſumed it 

Abr 958. will not (10). Now what is ſaid of the 
| right method or order of payment of debts, 
diſcovereth how and by what means an exe. 

cutor may waſte them; and ſo much he 

hath ftill in right, according to the rule, r 

1 foſſeſſore habetur qui doto vel injuria defut 
(rx) Went. poſſidere (1 1) ; and, therefore, he has ſtil 
165. the ſame advantage of preferring which 
creditor he will, in equal degree, as afore- 

ſaid. Bnt if there be no particular motives 


from the nature of the debts or legacies, or 
the circumſtances of the parties, in foro | 


conſcientiæ he ought to pay every one in pro. 
portion, and let the loſs be equal. And ſo 
was the civil law, and the ancient law of 


this realm, excepio domini regis privilegio fat 


ubique defalcatio; and, by the law of God, 
they ſhall be bound to do what 1s moſt pro- 
fitable for the ſoul of the teſtator. 


Pr. II. Ch. I. g. 3. Or EQUITY. 


SECTION 111. 


UT the executor may retard one ac- 
tion (q), and confeſs judgment to ano- 
- ther ſubſequent action, and, in ſome caſes, 
is obliged to confeſs judgment for his own 
defence, and plead (r) ſuch judgment to 
other actions then depending: Otherwiſe, 
if ſeveral actions ſhould come to be tried at 
the ſame time, he might be doubly charged, 
and obliged to anſwer the value of the aſ- 
ſets twice over. But a voluntary pay- 
ment made after an original filed, or bill 


() An executor may retard an action by legal delays, 
3 imparlance and eſſoins, S, to prefer one creditor 
before another ; but he may not do it by falſe pleading 
of what lieth in his own knowledge; otherwiſe if a fal- 


ſity lie not in his own knowledge, as non g/ ſadtum tzflatoris. 
Parker Y. Dee, 2 Ch. Ca. 200, 201 


(r) If the executor do not plead a prior judgment, 
but allow the plaintiff in the depending action to obtain 
judgment by default, or otherwiſe, and there be no aſſets 
to ſatisfy the ſubſequent judgment, the executor will, in 
an action on ſuch judgment, ſuggeſting a devgſlavit, be 
chargeable therewith. Rock v. Layton, 1 Ld. Ray- 
mond, 589, Skelton v. Hawlins, 1 Wall. 258. 


exhibited, 


41t 


. 
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exhibited (s), ſhall not be allowed. Yet 
even in the caſe of a votuntary payment, if 
the ſuit at law be not by original, but for 
the purpoſe upon a latitat out of the 
king's bench, there a voluntary payment 
fhall ſtand good, though after the action 

© 3% brought (1); for the latitat, fuppoſing a 


Burchett, | ; 1 | 
Vern. 300. treſpaſs, gives no notice of a debt; and ſo 


Waring, v. of a ſubpoena out of the exchequer (2). 


Danvers, I 


P. Wms. But the bringing of a bill in equity is not 
ſtronger, nor can bind the aſſets more than 
(2) Wentw, os $4: | 
of. of Ex. the bringing of an original at law; and 
144. | | 
(%) So held by Lord Keeper Wright, in Dorſton v. 
Earl of Orfard, Pre. Ch. 188., upon the authority of | 
ſeveral adjudged caſes ;. Bright v. Woodward, 1 Vern, 
369. ; Joſeph v. Mott, Pre. Ch. 79. ; but the decree 
was reverſed in-the houſe of lords, principally becauſe the 
debts were of equal degree: And a decree of the court 
of chancery cannot be pleaded at law to an action brought 
agaiaſt an executor upon another debt of equal degree; 
fee 3 P. Was. 401. (F). But though a decree cannot 
be pleaded at law, yet it is now ſettled, that a decree in 
the court of chancery as to adminiſtration, is equal to a 
judgment at law. If, therefore, a decree have a real 
priority in point of time, and not by fiction and relation 
to the firſt day of term, it will be preferred in the order 
of payment to fubſequent judgments; and the judgment- 
creditor will be reſtrained from proceeding at law againſt 
the executor. Morrice v. Bank of England, Forreſt. 
217. ; ſee alſo Joſeph v. Mott, Pre. Ch. 79. Harding 
v. Edge, 1 Vern. 143. ES 
therefore 


re 
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therefore a judgment confeſſed by the er- | 


ecutor to a bond-creditor ( after the bill 
brought in this court by the plaintiff, who 
was alſo a bond-creditor, ſhall be allowed 


upon account (3). But a judgment con- (3) Good- | 


fellow v. 


fefſed by an executor, pending a bill here, tags 2 
ſhall not be allowed 3 an account of * RE 


alſets (4): 25 (4) Surry v. 


x Vern. 457. 1 Eg. Ca. Ab. 240. 


(t) Quere the adios in che caſes referred to? 
It may be proper here to obſerve, that if the executor 
find the affairs of his teſtator ſo complicated as not to al- 
low of his ſafely adminiſtering his eftate, he may inſtitute 
a ſuit againſt the creditors for the purpoſe of having their 
ſeveral claims arranged by the decree of the court. 
Buckle v. Atleo, 2 Vern. 37. | 


$:KCTION. IV. 


ND it is the duty of an executor to pay 
the teſtator's debts ; therefore, if he 
pays them with his own money, &{. the 
teſtator becomes indebted to him in the 
like 


4 
1 
Nd 
1 p 
19 tf ; 
3 N . 


2 1 
8 NEE . 8 2 —_—— : 
— — — — — ſ— — — — 
„„ ——————— : — — 
i N bs 3 1 Sarge 5% * 2 8 * 
» WE WIE. Ne GI E A C548 SY ng hag ns, Fat — e 


414 


I) Robin- 
fon v. 
Tonge, 3 P. 
Wms. 400. 
Briers v. 
Goddard, 
Hob. 250. 


(2)Claydon 
v. Spenſer, 


Mo. 2. 
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like fum- (1). For it is but reaſonable, 
when a man pays money lawfully, that he 
ſhould be paid again, and becauſe the ſame 
hand is to pay and receive, ſo that he can- 
not have an action againſt himſelf for the 
debt, therefore he may retain (2) ſo much of 
teſtator's goods, and pay himſelf (2). So if 
an executor with his own money redeem 
a pledge of the teſtator's for the full value, 
the property is immediately changed by the 
redemption, and it is not aſſets in bis 


hands; for this ſeems a ſort of ſelling it to 


(3) Keilw. 
63. Off. 
ng Ex. 77. 


himſelf (3) : But otherwiſe, if for leſs than 
the value; the ſurplus is aſſets in his hands. | 
So if a ſpecific legacy, as three gowns, &. 
is deviſed, and the legatee takes money in 
ſatisfaction of them; this amounts, firſt to 
a conſent of the executor to the legacy, and 


then it is at the ſame inſtant a ſale by the 


legatee to the executor for the money. 


(u) For the ſame reaſon, among debts of equal degree, 
an executor or adminiſtrator may retain the amount of 


his debt. Cock v. Goodfellow, 10 Mod. 456. 


Pr. II. Ch. III. 9g 1. OF EQUITY. 


C 


Qf making an. Account: 


SECTION I: 


BRUT all equal laws of every well go- 
V 


erned commonwealth have favoured 


the execution of teſtaments and laſt wills of 


men deceaſed, and have taken ſpecial care 


that they ſhould not be fruſtrated. And ſurely 


if it be agreeable to reaſon, that ſtewards, 
receivers, bailiffs, guardians, factors, and 
ſuch as have to deal for other perſons, 


ſhould be accountable of their ſeveral of- 
tices, with greater reaſon may it be main- 


tained, that an executor ought to be ſub- 
jet to account; for they for the moſt part 


have to deal for ſuch as are living, who may 


have an eye to what they do; but an exe- 
cutor is intruſted for a dead perſon, who 
is totally ignorant of it, if his executor deal 
unjuſtly. Beſides, from the care and cau- 


tion that is taken, as well by the civil as 


the eccleſiaſtical law, in making inventories, 
we may learn the neceſſity making of an 
Os account; 


415 
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acedunt; for if executors were not account. 

able (a), the uſe of inventories were to 

little purpoſe. The end for which this ac. 

count is required is, that the will may be 

fully accompliſhed ; and therefore all that 

have intereſt are to be cited to be preſent 

at the making of it, as the creditors and 

| legatees, otherwiſe the account ſhall not be 

(I) Swinb. 3 3 

part 6. 5 17. Prejudicial to them (1). 

(a) The ſtatute of H. 8. (21 H. 8. c. 1. g. 4.) des 
not require the preſence of all perſons intereſted at the 
making of the inventory, but of two at the leaſt ; and 
provides for the abſence of all perſons intereſted, by re- 
quiring, in ſuch caſe, the preſence of two credible per- 


SECTION II. 


ND if we reſpet what is to be 
4 performed by the executor, who 
maketh the account, he is not only to 
declare what goods and chattels belonging 
tothe teſtator () he hath received, and what 


(5) As to what things are to be put in the inventory, 
ſee 4 Buro's Eccleſiaſtical Law, 253. 
| | | debts, 


dt 


Pr. II. Ch. III. $2. OF EQUITY. 


debts and legacies he hath paid for the 
teſtator, and to make due proof of every 
payment, that is to ſay, of leſſer ſums by 

his oath, and of greater ſums by other 
proofs, ſuch as the ordinary ſhall allow of; 

but alſo if any thing do remain of the ſaid 

goods and chattels, the funerals, together 

with the debts and legacies being ſatisfied 

and diſcharged, the ſame ought to be em- 

ployed and diſpoſed of in pios uſes (c). Nei- 

ther ought the executor, by the eccleſiaſti- 

cal law, to apply any part thereof to his 

own private uſe, more than is given him 

by the teſtator, or which the ordinary ſhall 

low him for his labour, or for the like 
conſideration, viz. honeſt, moderate, and 

not ſumptuous expences, according to the ; 
condition of the perſon (1). And for ſtrict- 2 = 
nels, no funeral charges are allowed againſt 

a creditor, except for the coffin, ringing 

the bell, parſon, clerk, and bearers' fees; but 

10t for pall or ornaments (2). But, by the (3) Shely's 
common law although an executor was Salk _ 
compellable to account before the ordinary, 

md ſo was an adminiſtrator ; yet the or- 

dinary was to take the account as given in, 


WY WW. a 


| (c) This action has been long exploded. 
Vol. II. E e and 


2 


8, 
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”_ \f& x2 4 * Tf 


and could not : obli chem to proye the ztems 


_—_ bs: 


of 1 it, hs wear the truth of | them (d). Yo 


22. 1 20, 1 


bk” "7 


(a) It appears that executors and adminiſtrators 
were, by ſtat. Edward 3. bound to account before the 
ordinary ; but the ordinary was to take the account az 
given in, for he could not oblige them to prove the 
items ; of it, or to ſwear to the truth of it. Neither 
could a creditor falſify) ſuch account in the eccleſiall. 
cal court, for his remedy was at common law ; Bel. 
lawy 6. Alden, Noy's Rep. H1. ; but a legatee might 
falfify ſuch account, as may the next of kin, fince the 
ſtatute of diſtribution. Archbiſhop of Canterbury 5. 
Wills, 1 | Salk: 315. By the 21 H. 8. C. 5. 94. 6. 
ecutors and admipiſtrator are, however, bound to de. 
liver to wed ordinary an inventory of the effects of the 
deceaſed, upon oath, if ' thereunto lawfully required, 
But the truth of this inventory cannot be controverted 
in the eccleſiaſtical court Hinton v. Farker, 8, Mod. 

168, Catchſide v. Ovington, 3 Burr. 19223 but ſee 

Swinb. pt- 6. 95 20., who oblerves, that ik, u 200 "ext 

mination 'of the account, it doth appear, that the exe- 

cutor hath not dealt faithfully, the account is to be te- 

jected. As to when an adminiſtrator is to account, 

the condition of adminiſtration-bonds, ſince the ſtatute 

of diſtribution, being, that he will, account at a dy 

certain, he muſt account accordin ly, and that 

without citation or [ak Fay and "this account mull be 

in court; ſee Archbiſhop of Canterbury . Wills, 

1 Salk. 316. ; Greenſide v. Benſon, 3 Atk. 248. The 
juciſdiction of the eccleſiaſtical court, being fo evidently 

defeQive i ja the caſe of creditors has rendered it necel- 
| ſary 


— — — 
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it was if a creditor ſued in the eccleſiaſtical 
court; for he had a proper remedy at com- 
mon law. But otherwiſe, if a legatee had 
ſued for an account, or the next of kin, who 
is a legatee by the ſtatute of 22 Car. 2. of 
diſtribution, for the legatee had no other 
remedy. Yet, in ſuch caſe, if the executor 
would pay him, he could not ſue further, 
for he had right done him, and the executor 
vas not liable, but of neceſſity that right 


(3) Arch» 
might be done 1 biſhop of 


ſary for them to reſort to courts of equity, which not 
only require the executor or adminiſtrator to ſwear to his 
xcount, but alſo allow the creditor to conteſt it, and 
further inveſtigate the debt; and when eſtabliſhed, if there 
be aſſets, decrees its payment. And as legatees are not 
entitled to payment of legacies until all debts are paid; 
ad as the payment of debts cannot be enforced in the 
celeſiaſtical court, it is now become the uſual courſe for | 
koatees to ſeek payment of their legacies by ſuit in 
equity, as do alſo the next of kin for diſtribution of an 
nteſtate's eſtate, there being no words in the ſtatute of 
liftribution to exclude the juriſdiction of a court of 
equity in the caſe of an inteſtacy: Matthews v. Nawby, 

i Vern 134. ; and the ſpiritual court not having juriſdic- 
ton in caſes where there is a will, and the reſidue undif- 
poſed of. Petit v. Smith, 5 Mod. 247., Lord Raymond 
H.; ſee alſo b. 4. part 1. c. 1. f 2. 
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(1) Swinb. 
part 6. $22* 
Godolph. 
part 2. c. 8. 
Wentw. 
Off. of Ex. 


171. 
Read'sCaſe, 
: Rep. 33. 


(2) 5 Rep. 
30. b. 
Wentw. 
Of. of Ex. 
$73, 180. 


SECTION 111. 


Ate Executor de fon tort is WE ct a 
ſtranger aſſumes the office of an exe- 
cutor, by performing ſome acts (e) which are 
proper to an executor, as by paying him. 
ſelf or other creditors with the goods of the 
deceaſed, or by taking them into his poſſeſ- 
ſion (1) ; for he muſt not be his own car- 
ver, becauſe of the great inconvenience and 
confuſion that would enſue, if every cre- 
ditor ſhould ſtrive to ſatisfy himſelf firſt. 
And he cannot take advantage of his own 
wrong, as to retain for his debt. But all 
lawful acts that a wrong-doer does are 
good (2). Yet regularly it cannot be faid 
adminiſtration, unleſs he does what an ad- 
miniſtrator ought to do; as by employing 


(e) Doing acts of neceſſity or humanity, as locking 
up the goods, or barying the deceaſed, or feeding bis 
cattle, will not amount to ſuch an intermeddling as will 
charge a man as executor of his own wrong; 2 Bla. 
Com. 507. ; Godolp. pt. 2. c. 8.5 3. As to what in- 
termeddling will ſo charge a perſon, ſee Wentw. Off. of 
EX. chap. 11. 


them 


em 
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them for the ee uſe, for the good of 
his ſoul. And where there is one executor 
of right, who proves the will, another ſhall 
not be executor of his own wrong by con- 
ſtruction of law Y. But if he claims in 
ſuch. caſe to be. executor, there, becauſe of 
ſuch expreſs adminiſtering as executor, he 
may be charged as executor of his own 
Wrong, though there be another executorof 


right (3). 


is actually granted, it does not make him 
executor of his wrong (g): But if he gets 


Except where the goods taken by him never came 
to the executor, but were in a remote part; in which 
caſe, he becomes executor ; for as it were miſchievous to 


the executor if he ſhould, by a poſſeſſion in law, caſt 


upon him, ſtand chargeable with thoſe goods in a remote 
place purloined, as aſſets in his hands; ſo were it as miſ- 
chievous to creditors, if neither executor by right, nor 
this ſtranger, as an executor by wrong, ſhould ſtand liable 
to creditors for them. Off. of Ex. 175, 176. 


(g) Unleſs the adminiſtration be obtained colluſively, 
by means of the perſon having the goods ; in which caſe, 


the 34 Eliz. ch. 8. charges the perſon having the goods, 
| Ie, of the inteſtate, as executor de ſon tort. | 


the 


(3)Wentw. 
In caſe of inteſtacy, there is Of. of Ex. 


this diverſity taken, if H. gets goods of an Nr. sCaſe, 
inteſtate into his hand after adminiſtration 5. 33: 
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(4) Anon. 
I Salk. 313. 
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if he takes upon him to act as executor, he | 
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the goods into his hands before, though ad- 
miniſtration be granted: afterwards,. yet he 
remains chargeable, as a wnongful executor; 
Auleſs he delivers. the goods over to the ad- 
miniſtrator before the action brought, and 
then he may plead: plene- adminiſtrawit, and 


is: chargeable at all-events (4). 
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BOOK THE FIFTH. 


0 Damage an burg. 


2 34 we 


CHAP. I. 
Their Nats 


} - £ 1 id 7 5 


FS 


g a man i 18 5 bound in in e quity, not 


iff Vaſc 


onl ly to perform. his engage gements, 
but alſo to repair At the FED that 
eerue naturally | from the breach of them, 
We ought not to. omit treating of. theſe, 
ud eſpecially of intereſt; which is the moſt 
frequent of all, it being the common mea⸗ 
fire, where 2 contract is for mon 

tough in its own ature , more incert 

an any - 3 it is now. . 45 
1 certain portion of the ſam lent; for, to 
cut off the infiitite variety of liquidations 
ad law-ſuits, which might be octafioned 


by 
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by the non-payment of money, it was 


abſolutely neceſſary to ſettle, by a law, an 


uniform reparation for all the ſorts of 


damages ariſing thence (a). But there 


was, beſides, a. natural reaſon, which 
made this regulation as equitable as 1t was 


uſeful to the public; for the damages 


which proceed from other cauſes do all 


ſpring from ſome engagement, which 


points out the nature of the loſs, if he 
fails to perform it, and determines pre- 


ciſely the quality of the reparation to be 


made. But in the caſe of thoſe who owe 


money it is otherwiſe. And dehtors being 


all obliged to one and the ſame thing, the 
reſpective damages which the creditors 


may ſuffer are accidents they could not 


foreſee, nor are obliged to anſwer; ſo that 


| (a) Dont, from whom our or appears to have ex- 
trated the whole of this ſection, has, vol. 1, b. 3. tit. 5., 
moſt fully and ably conſidered the ſubject; and as the 
diſquiſition would much exceed the province of a note, I 
muſt beg to recommend his obſervations to the peruſal of 
thoſe who wiſh for a more particular view of the reaſon 
of the difference ſtated between intereſt of money and 


| other damages, The reader will alſo find himſelf highly 


gratified in extending his reſearches to the reaſoning of 


Pothier upon the ſame ſubject. Trails des olli os, 
Partie 1. ch. 2, art. 3. 


They 


Ch. I. H 1. M EQUEEY. 


they are bound only to che ſame re- 
paration of damages; and this could not 
he made more juſt or more certain, than 
by fixing it at the value of the common 


lawful commerce (5). As for damages 


(3) Domat remarks, that“ this has been done by 
comparing money, which makes the price of all things, 


and by regulating the profits of a ſum of money ac- 
cording to the profit that is made of a thing of like va- 
lue; and ſeeing the moſt ordinary and natural profits 
are thoſe which lands yield, the reparation of damages, 


re not paid at the time of payment, is eſtimated at the 
ate of the uſual produce or revenue of a piece of land 
of the ſame value with the ſum that is due.” That the 
market-price of land depends on the market-rate of in- 
tereſt, and that the market-rate of intereſt is naturally 
influenced by the value of land, is certainly true; but 
[ apprehend that it is not wholly and preciſely deter- 
nined by it. © The ordinary price of land, (ſays Dr. 
Adam Smith, in his Wealth of Nations, a work of de- 
ſervedly the higheſt reputation,) it is to be obſerved, 
depends every where upon the ordinary market-rate of 
intereſt. The perſon who has a capital, from which 
he wiſhes to derive a revenue, without taking the 


trouble to employ it himſelf, deliberates whether he | 


ſhould buy land with it, or lay it out at intereſt; the 
ſuperior ſecurity of land, together with ſome other ad- 
rantages, which almoſt wats where attend upon this 


ſpecies 


profits that may be made of money by a' 


in 


to thoſe things which produce naturally ſome profit; 


which ought to be paid to creditors in ſums of money, who 
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in a the meaſare of them is to be 
taken from the quality of the action, the 


cauſe, and the event (c). For, where there 
is any fraud or knaviſh dealing, the ſentence 
ought to have the utmoſt extent that the 


ſpecies of property, will generally diſpofe Kim to coi 


tent himſelf with a (maller revenue from land than what 
he might 1 by lending his money out at intereſt 


* 54 0 


f would buy land, which would ſoon reduce its | 
ordinary Price; ; on the contrary, if the advantages 


ſhould much more than compenſate the difference, 
every body would Y land, which again would ſoon 


is» T7 


land. With reſpeRt to the proportion which it ought 
to bear to' the common profits of trade, to which our 


„ 


author, upon the authority of Domat, ſeems to think 


it' ought to be 1 I ſhall again refer to Dr. Adam 


Smith: “ Intere is the compenſation which the bor- 
rower pays to tlie lender for the profit which he has an 


_ opportunity of making by t the uſe of the money: partof 


mat proft naturally belongs to the borrower, who 


rut tlie riſk, and takes the trouble of employing i it; and. 


part to the lender, who 1 him the opportunity of 
miking this profit.“ B. 1. c- 6 


(c) Pothier has flated a variet of caſes Hluftrativesf 
this” poſition; ſee alſo Dom, vol. 1. b. 3. tit, 5. 5 2- 


rigour 
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| rigour of the law can give it; becauſe the 

knavery implies a will and intention to do all 

| the hart that was poſſible. But where there 

vas nothing unfair, we'ought to diſtinguiſh 

the events enſuing from the fact, which are | 

to be imputed to him as author of it, and 8 
Civ. Law, 

ſuch as flow from other cauſes (1); for b. z.tit. 5. 

the general rule is, that no man is to be * 

aſwerable for acoidents, except there be Ogden, 


| ome fault on their part (2). Partie 1. 
| | C. 4. art. 3. 
(2) Domat's Civ. Law, vol. 1. b. 1. tit. 1. § 3, 9. 


4 | ©5ACTCTION I 


OW, while the Roman commonwealth 
: ſtood; no intereſt-could be demanded. 
a lor the debtor's delay of payment, unleſs: 
£ ome advance was agreed upon by contract. 
5 But ſome lawyers having 1ntroduced'a' cuf- 
of tom chiefly, in matters of companies, the 
2 emperors enlarged it to all contracts Bona 
of 

of 
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fdei (1) without exception, as alſo to lega- (7) Dis- 


lib. 22. 

dies and truſts Yet in contracts of rigor- tit. x, 32. 
Cod. lib. 4. 

ous right, there muſt always be an agree tit. 32. 

. nent in form, or nothing i is due, though a 
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(2) Oſborn 
v. Hoſier, 


GMod. 167. 


ſtanding the objection (d) that they were 


A TREAT ISE 155 Book V. 


proceſs be entered. And thus it is plain, 


that intereſt was not eſteemed by them as 
any natural produce, but given only in cer. 
tain caſes to recompenſe the delay of pay. 
ment: Yet it ſeems, vicem fruduum ſuſtinere, 
and is allowed in Chancery, not only upon 


a note payable upon demand (2), but even 


for demands due by covenant, notwith- 


not 


(d) Compenſation for breach of covenant lying in 


damages, and intereſt not being recoverable, ratione dun. 


norum, but only ratione detentionis debiti ; Sweatland «. 
Squire, 2 Salk. 623.3 the objection to the caſe referred 
to appears to me at leaſt entitled to further conſideration, 

That intereſt is not allowed in equity, (though it 
may be allowed at law, in the ſhape of damages, ſee 
Eddowes v. Hopkins, Dougl. 361.) on books or (imple 
contract debts, prior to the confirmation of the maſter's 
report of ſuch debts, though the real eſtate be deviſed for 
payment of debts ; fee Dolman v. Pritman, 3 Ch. Rep. 
36. ; Barwell v. Parker, 2 Vez. 363.; Earl of Bath 


v. Earl of Bradford, 2 Vez. 587.; Lloyd v. Williams, 
2 Atk. 108; Shirley v. Lord Ferrers, 1 Bro. Ch. 


Rep. 41. : But ſee Carr v. Counteſs of Burlington, 1 P. 
Was. 228. ; Maxwell, v. Wettenhall, 2 P. Wms. 27. 
contra. Whether the creation of a truſt for ſuch pur- 
poſe by deed, or whether the nature of the fund, as a 
term will vary the rule, ſee Shirley v. Lord Ferrers. 
That intereſt is not generally allowed on rents and 


profits, or on arrears of an annuity ; ſee Ferrers v. 
Ferrers, 


Ch. I. 5 2. 


OF EQUITY. 


not liquidated, and found only. in -da- 
mages (3). However, a difference has 
been taken in cafe of goods fold and de- 
livered between bare notes and- penal ſe- 
curities; becauſe in the former (4), the 
parties have not extended the bargain be- 
yond the bare ſum in the note; but in the 
latter, although there was a profit in the 


429 


(3) Parker 


v. Harvey, 
14 Vin. Ab. 


458. pl. 16. 


(4) 2 Com. 


Dig. tit. 
Chancery, 
(3 $ 4) 


ſale, yet the court will not diſpoſſeſs him of 


the ſecurity without a common amends, 
i.e. the common intereſt for the time of his 
forbearance ; for the penalty is preſumed, 
without any agreement for that purpoſe, 
to be inſerted for that end. But where 
exceſhve rates are allowed for the- work, 


Ferrers, Forreſt. 2, 3 Micklethwaite v. Boatman, 
1 Ch. Rep. 97.; Batten v. Earnly, 2 P. Wms. 163.; 
Drapers' Company v. Davis, 2 Atk. 211. ; Sir John 
Robinſon v. Cumming, 2 Atk. 411.; Tew v. Lord 
Winterton, 1 Vez. junr. 451. That intereſt will be al- 
lowed on the arrears of an annuity, if ſecured by a re- 
cognizance, or other ſpecialty; ſee Legat v. Sewel, 
Gilb. Rep. 142.; Newman v. Awling. 3 Atk. 579. 
That it will be allowed on judgment debts, ſee Parker 
„ Harvey, 14 Vin. Ab. 458. pl. 15.; or on ſimple 
contract debts, &c. from the time of confirming the 
naller's report, if there be much delay, ſee Shirley v. 
Ferrers, 1 Bro. Ch. Rep. 41. That in ſome caſes intereſt 
will be allowed on children's portions before they are 
payable, ſee Greenhill v. Waldoe, Pre. Ch. 367.3 
Beale v. Beale, Pre. Ch. 405. . 
in 
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(5) Ducheſs 


of Marl- 
barough v. 


Strong, 14 


Vin. Ah. 


458. pl. IT. 


2 Bro. P. C 
500. 


(6) Hale V. 
Thomas, 1 
Vern. 349. 


(7) Steward 
v. Rumball, 
2 Vern. So. 
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in reſpe& of ſlow payments, there ſhall be 
no intereſt allowed; for intereſt is only al. 
lowed to fupply the want of prompt pay. 
ment (5). And whenever the debt is car- 
ried beyond the penalty of the ſecurity, it 
is always for a defendant, upon the maxim 
that he who will have equity muſt do it; 
as where the party has been delayed by in- 
junction of this eeurt (6), or the like (c) 
But never for a plaintiff, any further than he 
could charge him at law; becauſe be has 
choſen his own ſeeurity, and therefore muſt 
abide by it. Beſides, a man can have no 
more than his debt, and the penalty is the 
utmoſt of the debt (7). Nor will equity 


Jevon v. Buſh, 1 Vern, 342. Tew v, Ld. Winterton, 3 Bro. Ch. Rep, 494. 
Knight v. Maclean, 3 Bro. Ch. Rep. 496. | 


| (e) As where an eſtate be deviſed in truſt for credit- 


ora, and the truſtee neglects to pay in a reaſonable time; 


Anon. 1 Salk. 154., or the obligee has obtained a judg- 
ment for the penalty; Awdley v., Hard. 136. ; 
Godfrey v. Watſon, 3 Atk. 517. See alſo Duvall v. 
Price, Shove. Parl. Ca. 15., and the cafes referred to iu 


marg. But, unleſs there be ſome ſpecial circumſtances 


in the caſe, the rule ſlated by our author ſeems molt 
agreeable to the current of authority, There are, 
however, cafes in which the penalty has been exceeded, 
without ſpecial cireumſtances: See Elliott v. Darss, 
Bunb. 23-; Lord Lonſdale v. Church, 2 Term Rep. 
388. 

4 ever 


q rs. or EQUITY. „ 


ever carry intereſt heyond the penalty, 
where there has heen no demand of ſeveral 
jars (8). Put, where a bond is onh 2 C2 r 
Ki ſecurity, intereſt may. be carried 83 5 


deyond the penalty (9). And ſo Where Vin. ab. 
5 460. pl. 2. 
advantage is made of the money, intereſt 4 Bd. P. S. 


275. 

ſhall be carried beyond the principal (10). (9) Kirwin 
v. Blake, 

14 Vin. Ab. 460. pl. 4. 2 Bro. P. C. 333. 

(10) Lord 8 v. Plunkett, 14 Vin. Ab. 460, pl. 3. 2 Bro. P. C. 25 f. 


SECTION III. 


r eee 


S to the time when the intereſt ſhall 
commence, it ſeems regularly to be- 
gn from the delay of payment. In the 
avil law, if that which is due proceeds 
from a cauſe, which, in its own nature, 
produces no revenue, the intereſt of it 
wil be due only after the debt has been 
demanded in a court of Juſtice (1).; but ag eaſy 
thoſe who retain money in their hands, wo * 
and convert it to their own uſe, without $ x, 5. 


the conſent of the owners, are bound to 
pay 
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(2 Domat's 
Civ. Law, 
vol. I. 

b. 3. tit. 5. 
6 x, 8. 


A TREATISE Book V. 
pay intereſt (/), although it be not de- 
manded, as a puniſhment for their knaviſh 
dealing (2). And, in our law, if the 
legatee be of full age, he ſhall have intereſt 
only from the time of his demand after the 
year; for no time of payment being ap- 
pointed, it is not payable but upon de- 


mand (g). But, in the caſe of an infant, 


lt 


{f) Courts of Equity proceeded upon this principle in 
charging executors and truſtees with intereſt on truſt 
property, ſee b. 2. c. 7. $6. 


(g) The time of demand appears to have been for. 
merly the time from which intereſt was to run; but 
this is irreconcilable with the later deciſions, which 
have followed the diſtinctions taken by Lord Maccleſ. 
field in Maxwell v. Wettenhall, 2 P. Wms. 26.; which 
are, if one gives a legacy charged upon land which 
yields rents and profits, and there is no time of pay- 
ment mentioned in the will, the legacies ſhall carry in- 
tereſt from the teſtator's death, becauſe the land yields 
profits from that time; ſee Stonchouſe v. Evelyn, 3 P. 
Wms. 253. But if a legacy be given, charged upon a 
dry reverſion, here it ſhall carry intereſt only from a 


year after the death of the teſtator, a year being a con- 


venient time for a ſale. If a legacy be given out of a 
perſonal eflate, and no time of payment mentioned in 
the will, this legacy ſhall carry intereſt only from the 


end of the year alter the death of the teſtator ; ſee 


Lloyd v. Williams, 2 Atk. 108, ; Beckford v. Tobin, 
| 5 5 . 1 Ver. 


ch. 1. 9 3. OF EQUITY. | 
it is otherwiſe, becauſe: no laches can” be 


imputed, to him; and the law diſpenſes 
with the demand in his favour, becauſe 
of the impotence. and _ weakneſs of his 


age (3). But where a certain legacy is 


left payable at a certain day, it muſt be 


paid with, intereſt from the day (4); be- 
cauſe it is the will of the teſtator that the 


executor ſhould tender it: Yet ſome think 


even in that 'caſe, a legacy ought to carry 
intereſt but from the time of a demand 
made, though it is otherwiſe of a debt: (5). 
But a preſent legacy charged upon a re- 
verſion, expectant upon an eftate for life, 
ſhall _ intereſt from the NING .of the 


1 Vez. 308.; Bilſon v. 3 e 240 But, 


if the perſonal eſtate conſiſt of mortgages carrying in- 


tereſt or ſtock yielding profit, it ſeems the legacy _ 


carry ite from the death of the teſtator. 


Ik a legacy be brought into court, and the legaffe 
have: notice of it, fo that it is bis fault not to pray to 
have the money, or. that the money ſhould be laid out, the 
legatee, in ſuch caſe, ſhall loſe the intereſt from the time 


the money was brought into court; but, if the money 


was laid out, the legatce ſhall = the intereſt 3 it 
has ried.” A | 8 + 


* 


Vox. II. Ff teſtator; 


161. 
v. Powell, 


— HHIIIe ny 


——ñññůñ ͤ D2—— — — = 


00. Sm 


v. Dee, 4 


Salk, 475. 
(4) Palmer 


v. Trevor, 
1 Vern. 261. 


(5) Jolliffe 
v. Crew, 


Pre. Ch. 


app 
Frs. Ch. Kr. 
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(6) Atkins 
v.Dawbury, 
_ Gilb. Rep. 
88. 


x Eq. Ca. 
Ab. 46: 
pl. 9. 


(7) Attor- 
ney General 
v. Thomp- 
ſon, Pre. 
Ch. 337. 
Anon. 

2 Ventr. 
346. 
Green v. 


Belcher, x 
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teſtator (A); and a demand would be 
fruitleſs, the legacy not being in the hands 
of the executor, but only charged on the 
reverſion (6). But intereſt may fone. 
times commence even before the time of 
payment; as if a father limits or deviſes 
portions to his daughters or younger 
children, to be paid, or payable, at their 
reſpective ages of twenty-one years, or 
any other certain time, without making 
any other proviſion for their maintenance 
in the mean time; and dies; in this cafe 
they ſhall have intereſt for their portions 
from his death (7), till paid; becauſe the 
father, if he had lived, was obliged, by 
the laws of God and Nature, to have 
provided for them (i): Otherwiſe, in caſe 

| = of 


Atk. 507. ” Hearle v. Greenbank, 3 Atk. 716. intleden v. Northcote, 3 Alk. 
438. Greenbill v Waldoe, Pre. Ch. 367. | 


(5 Pu See Maxwell V. Wertcoball 2 P. Wat. 
26.; but ſee alſo Lloyd v. Williams, 2 Atk. 108. 


(i) The moral obligation of the father is not the only 


ground for this diſtinction for though the father is 


under a moral obligation to provide for his illegitimate 
children, yet an illegitimate child is not allowed intereſt 


by way, of maintenance beſore his legacy is payable; 
Beckford 


05. I. 94. or EQUITY. 
of ſuch a proviſion by a ſtranger, who 


was under no ſuch obligation; becauſe it 


was a mere bounty in him, and therefore 
ſhall be carried no further than he has * 
pointed it. 


Beckford v. Tobin, 1 Vez, 310. ; neither ſhall a grand- 


child; Butler v. Freeman, 3 Atk. 58.; Palmer 9: 
Maſon, 1 Atk. 505. ; Haughton v. Harriſon, 2 Auk. 
oy. | 


s NC ION IV. - 


AND it has generally been laid down 
as à rule, both in the civil law and 
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in Chancery (1), that intereſt ſhould not (1) Cod. 


be allowed upon intereſt. But this has 1b 
ſome exceptions: And, iſt, A mortgagee 


of mortgage forfeited ſhall have intereſt 


or his intereſt (; at 1 as to ſo = 
(3) In 1 Ch. Ca. 258. i work 3 
tefore Michaelmas term (1674), the Lord Keeper 

i Tet) 
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intereſt as was reſerved in the body of the 
mortgage deed, that ſhall be reckoned 
principal; for it being aſcertained by the 
deed, an action of debt will he for it; 
and, therefore, it is but reaſonable that 
there ſhould be damages given for the non- 
payment of that money. And although it | 
is objected, that, if this were to be eftz- 
bliſhed for a rule, every ſeriviner would 
reſerve all his intereſt half-yearly, from 
time to time, as long as the intereſt ſhould 
be continued out upon ſecurity, which would 
make all mortgages pay intereſt upon in- 
tereſt; - yet it is certain there is a clear 
diſtinction between debt and damages, and 
it does not appear that any inconvenience 
will ariſe from this doctrine; it will only 
ſerve to quicken. men to pay their juſt 


(Finch) declared it ſhonld be the rule, that a mortgagee 
whoſe mortgage was forfeited ſhould haye intereſt for his 
intereſt, and ſhould only be accountable for what profits 
he ſhould receive, and not for what he might have te. 
ceived, unleſs there were fraud; but this rule does not 
appear to have prevailed in any caſe, and is dire&ly 


againſt the deciſion of many. See Proctor v. Cooper, 
Pre. Ch. 106. 5 
. ; 5 


1 *. had . 


debts 


Ch. I. 9 4. OF EQUITY. 


debts (2). 
to let the mortgagee into polſeſſion, ard 
enlarge the time of redemption; in which 


deed was mentioned what was due for 


principal and intereſt, the intereſt then die 


ſhall not carry intereſt, there being no ex- 


preſs agreement that ſuch intereſt ſhould 


carry intereſt, and the whole ſum due be- 


ing mentioned for another purpoſe (3). 
2dly, It is without all queſtion, that this 

rule does not extend to a third perſon, 
who pays intereſt for a debtor to his cre- 


ditor ; for the ſame, with reſpect to him, 


437 
But where there N a deed (2)Hownrd 


Harris, 
: Nom, 
190, 194. 
2 Ch. Ca. 
147. 


(3) Broun 
v. Barkham, 
I P. Wms. 


65 2. 


is à principal ſum lent THT And, there- : 


fore, it has always been the rule in Chan- 


cery (in), that the mortgagee aſſigning, 


the aſſignee ſhould have intereſt for the 


intereſt then due; and ſo all money really 
paid by the aſſignee, that was due to the 


(0) So held pre ety paying debt for „ ; 
Morley v. Cleaves, 2 Keb. 376.; but guære, whether 
the rule extends to payment. by a laune without the 
concurrence of the debtor? 8 


650 This rele Joes. not t appear to have been generally 
known in the time of Lord Keeper North. See Earl of 
Macclesfield v. Fi itton, 1 Vern. 169. | 
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eee 
v. Pem 
ton, 1 Ch. 
Chamber 
lain v. 
Chamber - 


Ca. 258. 


v. Hubbart 
3 Rep. Ch. 


f Ca. 67, 68. 


lain, 1 Ch. 


Gladman v. 
Henchman, 


aVern. 135. pecially in caſes of mortgages, and more 
D Porter 


A TREATISE Book v. 
mortgagee, ſhall be principal to the af. 


| hgnee. But the account between the 


mortgagee and aſſignee is not to conclude 
the mortgagor, but the Maſter is to ſee 


what was really due at the time of aſſign. 


ment, and whether he actually paid the 
money; for, if the aſſignment was colour. 
able, it would pe otherwiſe (4); and, 
therefore, ſome have thought (5) that in. 
tereſt ſhould not be made principal, in 
ſuch caſe, unleſs the mprtgagor had joined 
in the aſſignment (n)- 3dly, A ſtated 2 
account ought to carry intereſt (6), eſ 


ſtrongly when ſettled by a maſter of the 


0% Blaney v. Hendrick, 2 Bla, Rep. 261. Barwell v. Parker, ver 3b 


(n) And ſuch appears to be now 7 the general rule, 
ſubject, however, to ſuch diſtinQions as particular 
circumſtances may require. Aſhenhurſt v. James, 
3 Atk. 270. . 2 * .. 81 . 1 


@) This poſition is true as to accounts regularly 
ſtated by and between the parties, in which caſe there is 
an implied contract on the part of the debtor to pay; 
but docs not extend to caſes where there is no ſettlement 
or acknowledgment by the debtor. Boddam v. Riley, 
2 2 Bro. Ch. Rep: 3. Ret N 


court 


Ch. I. S5. OF EQUITY. 80 a 
court (#) purſuant to order (7); ad fo (7) Butler 


| v. Dun- 
intereſt ſhall be decreed for the yearly comb, I 
balance of a renewing account (8). ct 
Bacon v, 


Clarke, 1 P. Wms. 480. Brown v. Barkham, 1 P. Wms. POE: Neal v. At- 
torgey General, Moſely, 246. Aſtley v. Powis, 1 Veg. 696. Bickham v. 
Croſs, 2 Vez. 471. 

(8) Aſhton v. Smith, 14 Vin Ab. 458. pl. 144 


(p) The report of the Maſter will not, however, en- 
title the creditor, whether mortgagor or otherwiſe, to 
intereſt before it be confirmed ; Kelly u. Lord Bellew, 
1 Br. Pa. Ca. 202.; Attorney General v. Brewers | 
Company, 1 P. Wms. 377- 3 but, when confirmed, the 
whole amount will carry intereſt, thopgh part of it be in 
reſpet of coſts ; Bickham v. Croſs, 2 Vez. 471, 

Sucre, Whether an infant mortgagee, being defendant, 
ſhall be charged with intereſt upon intereſt ? See Bennett 
Edwards, 2 Vern. 392. Pow. on Mort. ch. 13. 


SECTION x. 


BUT it is ſaid that damages are in the 
power of the court; and, therefore, 
they ufually order them as they ſee con- 
venient : As if lands are limited, upon 
failure of iſſue male, to the daughters of 
the marriage, and their heirs, until the 
next remainder-man ſhould pay them 
3000/,; there being four daughters only 
. 1 who 


(x) Bla- 
grave v. 
Clunn, 2. 


Vern. 523. 


(2) Lady 


Dacres v. 


Shute, I 
Vern, 160. 
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Who . the rents in this caſe ſhall 
not be applied, firſt, to pay intereſt, and 
then to fink the principal, as in caſe of a 


common mortgage, but with this variation, 
that the principal ſhall not be. funk till a 
third part is raiſed above the intereſt; and 
ſo again, when another third part is 


raiſed (1). So an account ought to be 


taken, with an annual reſt, each year's 


account to carry intereſt, in cafes where it 


is of a truſtee, who has paid off incum- 


brances with his own money, arrears of 
annuities, and old. mortgages. On the 


other fide, where. the caſe is very hard, 


as the principal ſums paid for mainte- - 


nance of younger children to the grand- 


mother, being allowed in the Houſe of 


Lords towards the ſinking of her jointure, 
the court here would not let them be ap- 
plied at the time when they were paid, 
but in one entire ſum at the end of the 
account, and ſo ſtruck off all the intereſt 


for above ſixteen years, which came to 


more than the principal (2). So where, 
by marriage articles, the ladies father was 


to pay ſeveral ſums at ſeveral times, for 


diſcharging the huſband's ineumbrances, 
he advances money to the ſon-in-law, 
| and 
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and maintains the wife and child for two 
years; ſuch money allowed for maintenance 
ſhall be added to the foot of the account, 


and not carry intereſt (9) (3). == hog or apr 
Bro. P. C. 
(9) The inflances in. which the court lias exereiſed its. 333+ 

diſcretion, in allowing a greater or leſs rate of intereſt, 

arc too many and various to allow of enumeration, . The 
following inſtances may, however, ſerve as illuſtrative of 

the conſiderations by which this diſcretionary power is: 
uſually regulated. When intereſt is allowed upon a le- 
gacy, in reſpect of the fund upon which it is charged be- 

ing productive, the rate of intereſt ſhall'abite if the fund 

be not ſufficierit to anſwer the uſual allowance. Stone 

houſe v. Evelyn, 3 P. Wms. 253.; Lord Trimleſtown '. 

Colt, 1 Vez. 277. When a legacy 1s given with intereſt, 

the court diſtinguiſhes between the iutereſt to be ſatisfied 

out of the proceeds of real eſtate, from intereſt which is 

tobe ſatisfied! out of a money fund, the profits of a money 

fond being in general greater than the profits of land. 
Beckford v. Tobin, 1 Vez. 3 IT. Moore 9. Moore, 
Atk. 402. ; ſee alſo Guillam . Holand, 2 Atk. 434. 

The eourt will alſo diſtinguiſh between khe rate of intereſt 
charged by the contract of the parties, and the rate of 
intereſt to be charged on intereſt turned into principal, 

oy the courſe of the court.  Aﬀtey v. Powis, 1 Vez. 
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12 
i With' refpe& to the mode in which a court of equity 
' will affeſs damages arifing from a breach of covenant, 


ge., ſometimes it will direct an iſſue quantum danniftcatur, | 
and, in ſonte caſes, it will refer the confideration to a 
naſter. See Danton v. Stewart, 4th Joly 1786; fee 
io deeree in Cudd v. Rutter, as ſtated by Mr. Cox from 
the Regiſter's Book, 1 P. Wms. 572. 
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SECTION VI. 


S to the meaſure of the computation 
* of the intereſt, it is to be obſerved, 
iſt, That contracts are to be adjudged 


according to the law of the place where 


ſuch contraQs are made 00 and there. 
fore 


{r) This point 1 moſt elaborately inyeſtigated by 
Huber, Prele&iones, 2 tom. lib. 1. tit. 3. de conflitty 
lgum, who remarks, that though from the anciently 
almoſt univerſal juriſdiction of Rome, the Roman lay 
does not touch upon the ſubject, yet the fundamental 
rules which muſt govern it are to be extracted from 
that ſyſtem; by which it was held : © 1. Leges cujuſque- 


imperii vim habent intra terminos ejuſdem reipublicz, 


omneſque ei ſubjectos obligant, nec ultra. 2. Pro ſubs 
jectis imperio habendi ſunt omnes qui intra terminos 
ejuſdem reperiuntur, five in perpetuum five ad tempus 
ibi commorentur. 3. ReQores imperiorum id comiter 
agunt, ut jura eujuſque populi, intra terminos ejus exer- 
cita, teneant ubique ſuam vim, quatenus nihil potel- 
tati aut juri alterius imperantis ejuſque civium præjudi- 
cetur. Ex quo liquet hanc rem non ex ſimplici jure 
civili, ſed ex commodis & tacito populorum conſenſu 
eſſe petendam. That learned writer, having illuſtrated 
the above general rules by a variety of caſes, proceeds, 
«& Verum tamen non ita præciſe reſpiciendus eſt locus 
in quo gontractus eſt initys, ut ſi partes alium in contre | 
- honey 


Cþ.1.56 ox EQUITY. 


fore, in all caſes, intereſt muſt be paid ac- 
cording to the law of the country where 


hendo locum reſpexerint, ille non potius fit conſide- 
randus. Nam contraxiſſe unuſquiſque in eo loco intel- 
| ligitur, in quo ut ſolveret, ſe obligavit. » Upon this 
exception to the above general rules, Lord Maneficld 
appears to have founded his decifion in Robiſon 2. 
Bland, 2 Burr. 1077. 


But it may be material to remark, that the above 
exception has not been allowed in caſes to which 3 x 
might ſeem immediately applicable; 3. as in Stapleton v. 
Conway, 3 Atk. 727., in which Lord Hardwicke is 
reported to have ſaid, that © if a contract is made i in 
England for a mortgage of a plantation i in the Weſt 


Indies, no more than legal inteteſt ſhall be paid upon | 


ſuch mortgage; and if, in ſuch caſes, there i is a Covenant 
in the mortgage for payment of 8 per cent., it would be 
vithin the ſtatute of uſury, notwithſtanding this is the 
rate of intereſt where the land lies.” The objection 
which occurred in the above caſe is now indeed done 


away by fat. 14 Geo. 3. c. 79. : But the interference 


of the legiſlature for ſuch purpoſe does of itſelf afford 


a degree of ftrength to the principle of the decifion 3 


for if ſuch contract, having 1clation to the law of the 
country in which the property was btuate, was of 
itſelf valid, ſuch legiſlative interference was unne· 
eeſſary; and thatit was unneceſſary, I am aware, is 
the opinion of ſome highly reſpectable authorities; 
but their opinion ſeems oppoſed by the. judgment of 
B. R. in tbe caſe of Span v. Dewar, 3 Term Rep. 
RO | | ets 
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A. TREATISE Bock v. 


the debt was contracted (s), and not ac. 
cording to that where the debt is ſued 
1 for. 


It is alſo requiſite, to give a binding force to a 
contract entered into in another country, that it does 
not violate the rights of perſons not parties to it. 
« Effecta contractuum certo loco initorum, pro jure 
loci · illius alibi quoque obſervantur, fi nullum inde ciri. 
bus alienis creetur prejudicium in jure ſibi queſto.” 
Huber. Prælec. ubi ſupra. To this qualification of 
the rule may be referred thoſe caſes in which courts 
of juſtice refuſe to enforce contracts entered into 
abroad, which, though there valid, are either 
violatory of ſome moral duty, or inconſiſtent with 
a poſitive right derived to a third perſon, under 
the law of the country in which ſuch inconſiſtent 
claim is ſought to be made available; in which cale 
the rule is “ magis eſt in tali conflictu ut jus noſtrum 
quam jus alienum ſervemus. Another exception to the 
general rule, that the law of the place in which the 
contract is made ſhall prevail, is drawn from the na- 
ture of immoveable property. Fundamenttum uni- 
verſe hujus doctrinæ diximus eſſe, & tenemus, ſubjec 
tionem hominum infra leges cujuſque territorii quamdiu 
illic agunt, quæ facit, ut actus ab initio validus aut 
nullus, alibi quoque valere aut non valere non nequeat- 
Sed hæc ratio non convenit rebus immobilibus; quando 
illæ ſpectantur, non ut dependentes a libera diſpoſitione 
| cujuſque patris familias, verum quatenus certæ notæ lege 
cujuſque reipublicæ ubi ſitæ ſunt, illis impreſſæ repe- 
riuntur; hæ notæ manent indelebiles in iſta republica 
quicquid aliarum civitatum leges aut privatorum diſpo- 

| ſitiones 


nes 
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for (1). So where one living in England (7) kin 


deviſes a rent-charge out of his eſtate in dia Com- 


y, I P. : 


Ireland, 'it ſhall be reckoned according to Wie. 396. 


the Engliſh value, the will being made CRY 


here. So Turkiſh and India intereſt is Beine. 


Bellamy, 2. 
allowed upon contracts made here, though _ ow 


both parties have been long in England. 

Yet it is but reaſonable, where the money 

is to be paid here, that the party ſhould 

have an allowance for the return of | 
it (2). 2dly, The ſtatute in 1660 reſpeQs eee 


only ſubſequent contracts; ſo that if a 3 


mortgagor, before the ſtatute, continues AP 253, 


paying intereſt above 6/. per centum, no iy, 


of 
indebitatus afſumpfit will lie at law for Aoghetin, 
1 P. Wms. 
696. 5 Vin. Ab. wy pl. 88. Wallis v. Brightwell, 2 P. Wms. 88. 


ſtiones ſecus aut contra ſtatuant; nec enim fine magni 
confuſione præjudicioque reipublicæ ubi fitz ſunt res 
loli, leges de illis latæ diſpoſitionibus iſtis mutari poſſent.“ 
Hub. abi ſupra. And accordingly we find that a diſpo- 
ſition of land in England by a will made abroad, muſt, 
to be effective in England, have all the ſolemnities pre- 
ſcribed by the law of England. Coppin v. Coppin, 2 P. 
Wms. 293. 


(-) But the court will not decree intereſt upon inte- 
reſt, by reaſon of a cuſtom in a foreign country in 
which the contract was entered into. Boddam. 9. 
Riley, 2 Bro. Ch. Rep. 3. | 

the 
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4 A TREATISE Bodky: 


(8) Wither the overplus (3); nor is there any juſt 
* grounds to decree it in equity, it being 
gt voluntarily paid, and the contract not 
being changed or varied. But if the 
mortgagee enters, he ſhall be allowed in- 

tereſt, but after the reduced rate of 6). 

per centum. And ſo it is agreed, that 

the ſtatute of 12 Anne, cap. 16. which 
reduces the intereſt of money to 5]. per 
centum, has no retroſpect, but intereſt 

ſhall be paid, a as it was at * time of the 


contract. 


y 
pr 
We 
ly 


BOOK THE SIXTH. 


Of Evidence. 


re 


CH AP. I. = 


— 


Of Witneſſes and Proofs. 


SECTION I. 


UT as it is not ſufficient to have a 
right in equity, unleſs we can make 
this appear by ſome outward proof to the 
court, in order to obtain relief, we muſt 
of neceſſity treat alſo of the qualification of 


viteſſes, and the nature of evidence (a), 
left 


(a) There is no branch of juriſprudence more in- 
teſting, or more difficult of inveſtigation, than the 
kw of evidence. We have indeed ſeveral treatiſes 
upon the qualification of witneſſes, the nature of the 
proof required, and the order of producing it ; but thoſe 
works, though valuable, are very- far from perfect. 
bleed the nature of the ſubje& ſcarcely allows of its 

. being 


— 
me * « 


EY 
* 
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leſt our diſcourſe ſhould ſeem: maimed 
and imperfect. But we do not here intend 


to 


being reſolved into ſyſtem ; we may colle& and gene. 
ralize the ideas which are to be found upon it; we 
may give them a degree of preciſion by rule, but 
cannot give to them that comprehenſion which is neceſ- 
; ſary to ſyſtem ; and indeed, when we reflect that the 

evidence to be allowed by law ſhould be ſuited to the 
habits, opinions, and the ſtate of ſociety, we cannot 
but expect its rules to vary with the varying exigences 
of the ſubjects to which it is to accommodate itſelf ; 
Thus we find that, as occaſions have ariſen in which the 
rigid application of the rule would have cauſed a failure 
of juſtice, the rule has given way to the occaſion; 
for “ all general rules touching the adminiſtration of 


juſtice muſt be ſo underſtood as to be made conſiſtent | 


with the fundamental principles of juſtice, and conſe- 
quently all caſes, when a ſtrict adherence to the rule 
would claſh with thoſe fundamental principles, are to be 
conſidered as ſo many exceptions to it.” Foſter's 
Crown Law, 38., and as remarked by Sir Dudley Rider, 
in the caſe of Omichund v. Barker, 1 Atk. 29., if ex- 
ceptions were not allowed to general rules in relation to 
evidence, it were better to demoliſh the general rules: 
General rules of evidence may therefore be conſidered as 
afforded by the deciſion of certain caſes and entitled to 
$overn all caſes fimilar in circumſtances; but, if other 
circumſtances enter into the caſe, the prineiple of the 
rule muſt be conſulted ; and, if the prineiple does not 
reach ſuch additional circumſtance, it ſhould ſeem that the 
rule ought not to be applied, if a failure of juſtice may be 
apprehended from its application. | 


In 
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to ſpeak of theſe in general, but ſo far as they 
are uſed in this court (b). Now, in deter- 
| mining 


() In confidering the authority of general rules, it is 
material to diſtinguiſh thoſe which are drawn from the 
depths of reaſon, and the ſtrict obſervance of which is 
eſſential to the attainment of truth, from thoſe which are 
founded on notions purely of convenience, and which may 
be conſidered as merely modal and aſſiſtant, rather than 
eſſential to ſuch object; ſuch are thoſe general rules which 
reſpe& the order of proceeding, &c. | 


Our author has ſtated ſome general rules with re- 
ference to the qualification of witneſſes ; but it may 


be material to ſlate, in addition to thoſe which reſpe& 
the qualification of the witneſſes, thoſe which reſpect 
the nature of their evidence, for though they are gene- 


rally thrown together, I apprehend them to be in their . 


nature extremely diſtin : Thus, when evidence is re- 
jected as hearſay, it is rejected not on the ground of 
any qualification in the witneſs, but that the nature 
of his teſtimony, though it be true, does not afford 


that degree of proof which the fact may allow. 


The firſt general rule is, that you muſt give the beſt 
evidence that the nature of the thing is capable of : 
© The true meaning of this rule is, that no ſuch evidence 


ſhall be brought that ex natura rei ſuppoſes {till a 


greater evidence behind in the parties* poſſeſſion or 


power, for ſuch evidence is altogether inſufficient, and 


proves nothing, as it carries a preſumption with it con- 
trary to the intention for which it is produced ; for if 
the other greater evidence did not make againſt the party, 
why did he not produce it to the court ? as if a man offer 


"_ 
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in reply. Eſpinaſſe's N. Pr. 784. 
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mining the qualifications of witneſſes, equity 


follows the law (6); and it ſeems the Chan. 
cellor 


a copy of a deed or will, where he —__ to produce the 
original : this carries a preſumption with it, that there is 
ſomething more in the deed or will that makes againſt the 
party, or elſe he would have produced it, and therefore 
the proof of a copy in this caſe is not evidence; but if he 
Prove the original deed or will in the hands of the adverſe 
party, or to have been deſtroyed without his default, 2 


copy will be admitted, becauſe then ſuch copy is the beſt $ 


evidence, the preſumption of greater evidence behind in 


the parties? poſſeſſion being overturned by poſitive proof.” 
Buller's Ni. Pri. 293. Gilb. Law of Evid. 4. 5. 


The next general rule is, that hearſay is no evidence, 
for no evidence is to be admitted but what is upon oath ; 
and if the firſt ſpeech were without oath, another oath 
that there was ſuch ſpeech makes it no more than a bare 
ſpeaking, and ſo of no value in a court of juſtice ; beſides, 
if the witneſs be living, what he has been heard to ſay is 


not the beſt evidence. To this general rule, that hearſay 
is not allowed as evidence, there are ſeveral exceptions: I 


1ſt, Though it is not allowed as direct evidence, yet it 


may be admitted in corroboration of a witneſs's teſtimony, 


to ſhew that he affirmed the ſame thing before on other 
occaſions, and that he is ſtill conſiſtent with himſelf ; for 
ſuch evidence is only in ſupport of the witneſs that gives 
in his teſtimony upon oath. Gilb. L. of Evi. 150. 
Bullet's Ni. Pri. 294- : But this evidence is ſaid not to be 
evidence in chief, and that it is doubtful whether it is ſo 


2dly, | 


AF I OE FU FLEA ns 


paupers. See Eſpinaſſe's Ni. Pri. 785, and the caſes there 
referred to. 


evidence in order to prove a general reputation. 


uſed with reference to the queſtion then before Court. 
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cell6r cannot do otherwiſe (1). And there. Ow 


fore if A mail be rendered infamons in law Manning v. 


? Lechmere, 


as I Atk. 453. 


2dly, Where poſitive proof is not to be had, the de- 
claration of perſons unintereſted, and who are then dead, 
are admiſſible, as in queſtions concerning legitimacy, or 
in queſtions of pedigree. Buller's Ni. Pri. 294- 

3dly, Hearfay is good evidence to prove the death of 
any relation beyond ſea. Buller's Ni. Pri. 294 

4thly, Hearſay is evidence in caſes of ſettlement of 


Sthly, Hearſay is evidence; whether EAR or not 
parcel, Davis v. Pearce, 2 T. Rep. 53. 
6thly, In queſtions of preſcription, hearſay is 6 


ythly, What commences by parol may be tranſmitted 
by parol, and that creates a general reputation, in which 
caſe hearſay is admiſſible evidence: and on this head M. 
Eſpinafſe remaiks, that it is in general to be obſerved, ' 
that it is no objection to the admiſſion of hearſay evidence, 
that the party whoſe declarations are bronght as hearſay 
evidence would not himſelf be an admiffible witneſs; pro- 
vided ſuch declarations at the time were indifferent, and 


Ni. Pri. 787. | 
The above exceptions to the cieneral rule which exclites — 
hearſay evidence; are ſtrongly illuſtrative of the wiſddin 
of our juriſprudence in making its rules ſubſervient to the 
exigencies of occaſion, in one to 1 a failure of 
juſtice. om 
The next general 1015 reſpeAirig what thay be given 
in evidence is, that parol evidence, though not ad- 


V miſſile 


x 
" 
i 
Il 
| 
ru 
5 
;F 
bs 
1 


11 
1 
1 
t "i 
1. 1 
77 1 
8 
: 
45 "WL 
I : f 
1 
55 : 
1 
1 1 
14 1 & 
i Nr 
13M 
Bs; 
* 4, 
34 7 
; 9 
2 
8 
+ 
" 119 
1 7 
7 
: 
5 


pn 


— — 


452 


as by an infamous judgment (a), or 


| laterally. Eſp. Ni. Pri. 788, and the caſes there referred 
claſſed as general rules, they either reſpect the qualification 
drder of proof with reference to the form of pleading; 
this note, which is merely to bring together ſuch genen 
rules as reſpe& the nature of the evidence to be allowed. 


who are good witneſſes at law, are ſo in equity; but this 


would not be competent to prove in a court of law: thus 


| his own oath of ſmall ſums under 405s., provided they do 
not in the whole exceed the ſum of 1001. ; ſee margin 
(5) (6). Thus alſo a wife, plaintiff in a ſuit againſt her 
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has not diſcretion (e) and underſtand. ' 

ing, 

miſſible to contradi& a deed, is admiſſible to explain a 

latent ambiguity in any inſtrument ; ſee Lord Bacon's 

Max. Reg. 25, where this rule is fully conſidered, ſee alſo 
B. 1. c. 6.1. 11: note (z). 

Another general role is, that, in all caſes where general 


character or behaviour is put in iſſue, evidence of partieu- 
lar facts may be admitted, but not where it comes in col. 


to. With reſpe& to ſeveral other rules which are uſually 
of the witneſs, which will hereafter be conſidered, or the 


and therefore do not properly fall within the purpoſe of 


(e) The pofition in practical regiſter is, that all perſons 


poſition by no means excludes the teſtimony of ſome 
perſons to certain facts in a court of equity, which they 


an accounting party may in equity diſcharge himſelf by 


huſband, may read the anſwer of her huſband in ſupport 
of her claim, The firſt inſtance is evidently founded on 
the rule that he who ſeeks equity ſhall do equity, and the 
latter may be referred to the difference of the judicatures ; 

a court 


Ch. I. 5 1. or EQUITY. 


ing, Sc. ( his teſtimony is not to be 
admitted (2). And the objection that 6 
= oe 


a court of equity allowing the wife to ſue her huſband, 
which a court of law will not : But to allow her to ſue 


her huſband, and to exclude her from the benefit of his 
_ admiſſion of facts which ſhe might not be able otherwiſe 
to eſtabliſh, were a mere mockery ; ſhe is therefore, when 


allowed to become a ſuitar againſt her huſband, entitled 
to all the * of any other ſuitor. 


(d) It appears that formerly the infamy of the puniſh» 
ment was ſuppoſed to create the diſqualification ; but, 
according to the more correct and liberal conſtruction of 
modern times, it is the infamy of the crime and not of 
the puniſhment which creates it nam ex delido non ex ſup- 
plicio emergit inſamia ; and therefore perſons ſtigmatized 
by an infamous puniſhment, ſuch as being ſet in the 
pillory, are admiſſible witneſſes, unleſs the puniſhment 
was inflicted for forgery, perjury, or any ſpecies of the 
crimen falſi, or any other crime of an infamous nature, or 
ſo daclared by poſitive law; for, ſays Lord Chief Baron 
Gilbert, a man may be pilloried for ſpeaking looſe and 
ſcandalous words of the government, which yet in doubt- 
ful and factious times ought not to be taken as a preſump” 
tion againſt his common credibility. Law of Evidence 
140, 141 ; Rex v. Croſby, 1 Salk. 689 ; Rex v. Ford, 


1 Salk. 690; Pendock v. Mackender, 2 Wilf. 18. By 


what means the competency of ſuch a perſon may be 


reſtored, ſee Buller's Ni. Pri. 292, Sth ed.; ſee alſo Mr. 


Capel Loft's ed. of Gilb. Law of Evid. p. 257. | 
This 
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the party 1 1 concerned in intereſt, though 


never ſo ſmall (s) has uſually. prevail 
ok &d, 


(e) This incapacity is either propter ætatem aut prope 


ter de lefefum rationis. The firſt ſpecies of incapacity ap- 


plies to children, who, from the tenderneſs of their! ears 
are defeQive i in their underſtanding, or infenlible of the 
religious obligation, of an oath. The latter ſpecies of in- 


capacity applies to idiots and lunatics. As to idiots, whoſe 
| unfortunate ſituation implies the total want of underſtand- 


ing a nativitate, their tellimony i is neceſſarily excluded in 
all caſes. But with regard to lunatics, whoſe diſeaſed 


ſtate of mind allows of intervals of intelligence, i it ſhould 


ſeem too much to exclude their teſtimony during ſuch i in- 


« + 4+ 


| tervals, reſpecting facts which had occurred alſo during 


lucid interval. See B. be e. 2. I x; note (x). 


( f ) Or if he be: an infidel, that i ie, if he poſſeſs no_re- 
ligion, for if he do profeſs a religion, however abſurd ſuch 
religion may appear to us, yet ag he attributes to it a fa 
cred influevce and authority, i it will bind his conſcience to 
ſpeak the truth, and therefore he ſhall be admitted as 4 
witneſs, and ſworn according to the ceremonies pre- 
ſcribed by ſuch religion. There certainly are diga i in 
our books, whence it might be inferred that, by, the 
ancient common law, all perſons not  profeſſing Chvil- 
lanity are diſqualified from being witneſſes; n but the 
numberleſs i inconveniences, not to ſay che groſs injuſ- 
tice which mult have reſulted from a rigid adherence to 
ſuch a rule, neceſſarily compelled. the ado option. of the 


more liberal and enlarged policy which now prevails. 


But though infidels are, under certain circumi ances, 


« +4) 
now allowed to be competent witneſſes, perſons excom- 


mupicated 


Chil. S oO FOH v.. 
As, Iſt, for the neceſſity, where no other; 


municated are ſaid to be diſqualified; becauſe, being 


be under the influence of any: religion. It were diffi- 
cult to trace the origin of this diſqualification; it ap. 


ten referred to as an eſtabliſned rule; but whatever 
might be the motives from which this diſqualiſicatien 


when one conſiders the ſeveral cauſes of excommuni- 
cation excluſively recited! by the ſtatute 5 Elis. ch. 24.3 
cannot but create ſurpriſe. Mr. Capel Loft, (Law of 
Evidence, 261,) enumerating ſuch cauſes, obſerves, 
the firſt is hereſy ; which, whatever it may mean, im- 
plies a ſenſe of religious obligation and of conſcien- 
tous acceptance of Chriſtianity . itſelf, . as divinely re- 
raled, How then does it preſume a man to have no 
regard to the uttering an injurious falſehood in the pre- 
ſence of the Deity, and, in repugnance to that religion, 
the truth and authority of whoſe general doctrines he 
xmits? Another cauſe. is, error in opinion in matters 
df religion and doQrine received and allowed in the 
church of England. Now, if the church of England 
ere really infallible, it would be a misfortue to differ 
hom her in any point, but certainly no ground of civil 
incapacity, eſpecially to preclude a court of juſtice from 
being informed by a perſon labouring under that misfor- 
tune. Another cauſe is ſimony, which, as a corrupt traf- 
icking, may indeed affect the credit of a witneſs, though 
the offence is conftituted' ſo ſtrangely, that eccleſiaſtical 
right and wrong upon this „ commonly in 
a man» 


ed (3), unleſs in ſpecial inſtances (I). (3) Dodt- 
evidence 


excluded out-of the church, they are ſuppoſed not to 
pears to have prevailed in very early times, and even 


derived its origin, i its prevalence” at the preſent periody 


ut s 0 
1 4 17 
5 


456 


A TREATISE dee VI. 


evidence could poſſibly be had; as where 2 
man tears a note, or a goldſmith's appren- 


tice 


manner very perplexing to a lay imagination, ſhould 

it attempt to define the principles of morality or ſenſe 
by which the boundaries have been ſettled : a remark 
not very diſſimilar may be applied to uſury. Taconti. 
nence, under which cenſure antinuptial commerce was till 

very lately included (27 G. 3. c. 44-), though the parties 
ſhould have made the amende honorable by intermarrying, 


is another of the recited grounds of excommunication, ag 


if being unguardedly awake to the impreſſions of nature 
demonſtrated an inſenſibility to the voice of truth,” 


The ſtat. 3 Ja. 1. c. 5. having enacted, that every po- 
piſh recuſant ſhould ſtand to all intents and purpoſes dil. 
abled, as a perſon lawfully excommunicated, it is {aid that 
they were alſo diſqualified from being witneſſes, Attorney 
General v. Griffith, 2 Bulſ. 155 ; a conſtruction which a 
rruly learned writer (Serjt. Hawkins) affirms to be . too 
ſevere, for this like all other penal ſtatutes ought to be 
conſtrued ſtrictly, and the words thereof are no more than 
that ſuch perſons ſhall ſtand diſabled, &c. as perſons law- 
fully excommunicated, &c: ; and, as the purport thereof 
may be fully ſatisfied by the diſability to bring any action, 
it ſeems to be too rigorous to carry them any farther.” 


Pleas of the Crown, B. 1. c. 12. 


Another diſqualification ariſes out of the relation ia 
which perſons may ſtand to the parties in the cauſe. 
This diſqualification, by the civil law, involved various 
deſcriptions of perſons, Cod. lib. 4. tit. 20., the reaſon of 
* is far conſidered by Perezius Prælec. in Cod. 

lib, 


ch. Lg I. o EQUITY. 


tice overpays a bill of exchange. 2dly, 
In odium Holialorit, the oath of a party 
| injured 


1b. 4. tit. 20; but which the law of Raglan reluctant- 
ly excluding the teſtimony of any perſons to whole teſti- 
mony credit might be ſafely given, confines to huſband 
and wife, and counſel, and attornies. 

The excluſion of the teſtimony of huſband and wife, 
for or againſt each other, by the civil law, proceeded on 


the preſumption that their teſtimony could not be unbi- 


aſſed ; but this conſideration, though it may have in- 
fluenced our adoption of the rule, is not the only one, 
the diſqualification being principally (as remarks the 
learned commentator on our laws) “ in reſpe& of the 
union of perſon, and therefore if they were to be ad- 
mitted to be witneſſes for each other they would con- 
tradi one maxim of law, nemo in proprid cauſa teflis 
eſe debet 5 and if againſt each other, they would contra- 
dict another maxim, nemo tenetur ſeipſum accuſare,”* 
1 Bla. Com. 443. However there are ſome excep- 
lions to this rule: Firſt, in the caſe of high treaſon, it has 
been ſaid that a wife ſhall be admitted as a witneſs 
againſt her huſhand, becauſe the tie of allegiance is 
more obligatory than any other: Secondly, by the 
5th Geo. 2., the wife of a bankrupt may be exa- 
mined by the commiſſioners, touching his eſtate, but 
not his bankruptcy : Thirdly, if a woman be taken away 
by force and married, the may be an evidence againſt 
her huſband, indicted on the 3d Henry 7. 2. againſt 
the ſtealing of women; for a contract obtained by 
force has no obligation in law. So upon an indictment, 


In 1 Jac, 1, c. I1., for marrying à ſecond wife, the 


3 | fiſt 
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jured ſhall be a good charge on him who 


did the wrong (4). After a great length 


of 


ficſt being alive, though the firſt» cannot be a witneſs 
yet the ſecond may, the ſecond marriage being void; 
and whether a wife de jure may not be a witneſs againſt 


her huſband on an indictment for a perſonal tort done 


to herſelf, ſeems to be matter of doubt. In Lord 
Audley* s cauſe ſhe was allowed to be a witneſs 
to prove her huſband aſſiſted to à rape upon her; 


and though this caſe has been denied to be law, yet 


it was in caſes where the indictment was not for a 


perſonal tort to the wife; and in the cafe of Azyre, 


on an indictment for the battery of the wife, Lord 
Raymond ſuffered the wife. to give evidence; and the 
wife is always permitted to ſwear the peace againſt 
her huſband, and her affidavit has been admitted to be 
read on an application to the court of King's Bench, for 
an information againſt the huſband for an attempt to 


take her away by force after articles of ſeparation; and 


it would be ſtrange to permit her to be a witneſs to 
ground a proſecution upon, and not afterwards to be 2 
witneſs at the trial: Fourthly, in an action between 


other parties, the wife may be a witneſs to charge her 


huſbaud, ex. gr. to prove the goods for which the action 
is brought, ſold on the credit of the huſband; ſo per- 
haps in ſome caſes in an action againſt her huſband, 


though ſhe will not be admitted to be a witneſs, yet a 


confeſſion of her's may be given in evidence to charge 
him; as where an action was brought for nurſing his 


child, the plaintiff was allowed to give in evidence that 
the wife declared tlie agreement to have been for ſo much 


O08 8 
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of time; as in an account of twenty years 
ſtanding, he may prove 1 oath what he 


cannot 


fer week, becauſe ſuch matters are uſually teanſated by 


the women. It may be material to obſerve, that though 


this general diſqualification equally applies to proceedings 


in equity againſt huſband and wife; Anon. 2. Ch. Ca. 39. 
Cole v. Grey, 2 Vern. 79. Wrotteſly v. Beodilh, 3 P. 
Wms. 238. ; yet that it does not apply to ſuits which 
they may inſtitute againſt each other. With re:ſpe& to 
the excluſion of the teſtimony of counſel, &c. againſt 
their clients, this diſqualification of the counſel, &c. is 
che privilege of the client, it being againſt the policy of 


law to permit any perſon to betray a ſecret with which 


the law has intruſted him, Lindſay v. Talbot, T. x2 G. 
l. Bull. Ni. Pri. 284.: But to this rule there are ſome 


exceptions ; firſt, as to what ſuch perſons knew before 


the retainer, for as to ſuch matters, they are clearly in 


the ſame ſituation as any other perſon; ſecondly, to a 
a& of his own knowledge, and of which he might have 


had knowledge without. being attorney or counſel in the 
cauſe, Buller's Ni. Pri. 284. For further qualifications 
ef the above general rule, ſee Eſpinaſſe's Ni, Pri. 918. 


(g) No, rule can be more reaſonable, in a general view, 


tan that which requires the teſtimony by which any 


het. is to be eſtabliſhed, to be free from that bias which 


an intereſt i in the eyent might even imperceptibly give 
to the mind of the witneſs : But this rule, though ſo 
admirable in its principles, is, perhaps, of all. the rules 
of evidence, the moſt flexible in its application. The 
rariety of influences, to which the human mind is ſub- 
i . may be copligered as intereſts which it more or 

| leſs 
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(5)Holtom cannot prove otherwiſe - (5). 


v. Rivers I 
Ch.Ca. 127. 
Peyton v. 
Green, I 


Ch.Rep. 78. 


{mall fums | in an account, as under gos., 
he 


leſs anxiouſly conſults. The 'voice of Nature may be 


ſuppoſed to give a bias to the teſtimony of thoſe who 


ſtand in the relation of blood; and, according to even 
the worldly conſtruction of intereſt, the child is inte. 
reſted in preſerving the character and defending the 


property of its parent; but it is a ſpecies of intereſ, 


which the law does not apprehend to be likely to ſuper- 
ſede the rights of truth and juflice, and therefore a 
child, by our law, may be a witneſs for or againſt his 


father. The habits of friendſhip may have fo blended 


the claims of charaQter, that the teſtimony of a friend | 


may in ſome inſtances be conſidered as the teſtimony of 
a mau on his own behalf, but the law does not reje& 
ſuch teſtimony; it may indeed, in ſuch inſtances, be 
influenced by a more powerful motive than the proſpett 
of acquiring or preſerving wealth, but it is a conſider- 
ation which does not diſqualify the witneſs, however 
it may weigh in eſtimating his credit. What then, 
it may be aſked, is intended by the intereſt which ex- 


_ cludes the teſtimony of a man whoſe teſtimony is in 


other reſpe&s unimpeachable ? It is a melancholy re- 


flection that though the law of England conceives the 


claims of truth to be ſufficiently ſtrong to repreſs the 
feelings of nature, and the not leſs powerful dictates of 
friendſhip, it dare not truſt the intereſts of juſtice to 


that ſpecies of influence which the ſmalleſt preſent ac. 


tual or ſuppeſed pecuniary benefit may excite. I mean 


not to arraign the wiſdom or policy of the rule, I have 
already ſtated it to be of all the rules of evidence the 


moſt flexible in its e that liberal ſpirit, 
Wich 
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he ſhall be diſcharged by his oath, but he 
ſhall not charge another ſo. And this 


rule 


which ever accompanies the truly enlightened mind, 
having modified its rigour by diſtinguiſhing that actual 


intereſt which goes to the competency of teſtimony, from 


that influence which merely affects the credit of it. See 


Abraham v. Bunn, 4 Burr. 225 1. 


With reſpe& to whar intereſt will A it ſeems 
that not only an actual but a ſuppoſed or expęcted in- 
tereſt will be ſufficient, Fotheringham v. Greenwood, 
1 Str. 129., not only an immediate, but an ultimate be- 


refit, as if the party and witneſs claim under the ſame 
title or in the ſame right. To purſue the point would 
exceed the province of a note; I muſt beg therefore to 


refer to the ſeveral treatiſes upon the law of evidence, and 
the not leſs valuable chapters upon that ſubje& which 
are to be found in our writers upon the law of NM Prius 
and Crown Law. 


() The exceptions which our author has ſtated 
are thoſe which moſt frequently occur in courts of 
equity, but they are by no means all the exceptions 
which have been allowed. For iſt, A party intereſted 
will be admitted as a witneſs in a criminal proſecution, 
in moſt inſtances, for the ſake of public juſtice. 2dly, 
A party intereſted will be admitted for the ſake of 
trade, 3dly, A party intereſted will be admitted where 
no other evidence is reaſonably to be expected. gthly, 
A party intereſted will be admitted where he acquires 
the intereſt by his own act, after the party who calls 
him as a witneſs has a right to his evidence. 5thly, 


A party intereſted will be admitted where the poſſibi. 


lity 
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rule extends no further than for che ſum of 
100. and he muſt mention to whom paid, 
for what, and when; for in an account he 


(6) dane wi muſt prove the particulars (6). 3thly, 


Marſhfield Where he has releaſed his intereſt, though 
v. Weſton, 2 
Vern. x16. the releaſe was ſealed in Court while the 


— etuſe was trying (7). 6thly, Particeys 


Ch. Ca. 249. i minis is admitted to prove matters of 


Verkard, fraud, eſpecially where what he proves is 


Calles. to his own prejudice (8). 4thly, I oe be 

Mince, Pre made a defendant by covin to take away his 

1 teſtimony (i), and it appears upon the eri. 
elford, 

Dougl. Rep. dence, the judges may and ought to allow 


3 him to be a witneſs (9). And this cannot 
Ni. Pri. 286. be a general rule; but every caſe ſtands on 
1 its own circumſtances, that is, whether 
2 Vez- 629. their intereſt is ſo great as it may be 


| Savill 
<br preſumed to make them partial, or not; 


Sid. 44 and therefore alms-people and ſervants are 
good witneſſes. So it is uſual for a legatee 
5 


lity of intereſts is very remote. See Buller's Ni. Pri. 288. 
289, 290, where the above gende are ſtated and il- 
luſtrated by caſes. 

(i) If a man eulbeellaclly makes * one a defend- 
ant, he thereby deprives himſelf of the benefit of ſuch 
parties? evidence, for it is his own fault; but a co- de- 
ſendant ſhall not be deprived of his evidence, for by 


| ſuch eontrivance he might take off all the defendant's 
witneſſes, 


9 


G13. non — 


of a {mall legacy (4), as 5s. to a private (io) Corpo- 


ration of 


perſon, or 31. to a nobleman, to be admit- Sutton 


ted a witneſs for the will (20). " _— 


Vern. 254. 


e Gibſon v. Albert, 10 Mod. 19. Piddock v. 


Brown, 3 P. Wms. 288. See alſo Barrett v. Gore, 
3 Atk. 401. Nightingale v. Dodd, Ambl. 583. 


{4) See Stat. 25 Geo. 2. c. 6. 


SECTION It. 


S to the evidence, the uſual courſe in 
Chancery, 1s by depoſitions, for no wit- 

neſſes viva voce are allowed at the hearing, 

except by ſpecial order (1). And there be- (.) 1Harri- 


2n's Chan- 
ing the ſame queſtion in both cauſes, and cery, 598, 


defendant's defence being the ſame, the de- 


poſitions in a former cauſe ſhall be read 

: 3 (a2) Nevil v. 
againſt him (2). But depoſitions in another n ; 
cauſe, in which the matters in queſtion ee i 


were not in iſſue, ſhall not be read (3). — 1 ppp 
depoſitions taken in a ſuit betwixt other (3) chrigi- 


perſons are not to be given in evidence ; Pans; _ 
for he had no opportunity to croſs examine Wa 


them (4). 80 r taken in a cauſe ; Bath v. 
; Batterſea, 
where 5 Med. g. 
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where the plaintiff's father was a party to 
the ſuit, being in all matters the ſame, his 
father being only tenant for life, thoſe de- 
poſitions could not be read againſt him; ; for | 
the advantage ought in all caſes to be re- 
(s) Coke v. eiprocal (5). And where a cauſe is dif. 
Fountain, - 
iVern.4tz. Miſſed, the matter of it not being proper 
ny for equity to decree, yet the fact in this 
v.Duch. of cauſe proved may be uſed as evidence be. 
Pre. Ch. tween the ſame parties, whenever it ſhall 
come 1n queſtion again. But when a cauſe 
is diſmiſſed, not upon this ground, but for 
irregularity, ſo that in truth there was ne- 
ver regularly any ſuch cauſe in the court, 
and conſequently no proofs, thoſe proofs 
cannot be uſed: for proofs cannot be er- 
emplified without bill and anſwer, nor can 
they be read at law, unleſs the bill upon 
(6) Back- which they were taken can be read (6). 
3 Laſtly, No depoſitions ought to be allowed 
x Ch. Ca. which were not taken in a court of record; 
175. 
and they are like examinations of witneſſes: 
So that although the defendant may read 
what part he will, yet the other fide may 
One Ba, read the whole afterwards (J) (7). 
terſea, | | | 
S Mod. 19. (!) As to the courſe of proceedings in the examination 
of witneſſes, ſee Gilbert's Forum Romanum, 122- 
Harriſon's Chancery, 1 V. p. 462. 48 1. Hinde's Prac- 
tice in Chancery, 422, and the Practical Regiſter. 


or EQUITY. 


SECTION 111. 


ND b ati all exhibits proved by che 


depoſitions may be read at the 
hearing, yet they muſt be ſhewn forth 
in court, if the party will have any benefit 
of them (1); and parties and privies 88 
ought to ſhew the original deed (m); for 574. 
every deed ought to prove itſelf, and be 
proved by others; but ſtrangers to the 
deed, and who do nothing in right of the 
grantee, as bailiff or ſervant, may plead 
the patent or deed, without ſhewing it, 
So a will, which is the plaintiff's title, 
muſt be ſhewn to the court itſelf, and not 


à cop only (2): Otherwiſe, where it is (2) w”—_— 
Ts 2 Ch. Ca. 202. . v. Warburton, 


2 
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(n) Deeds and copies of records not proved by depo- 
lions, may, by ſpecial order, be proved viva voce at 
the hearing, ſo far as reſpeQs the execution of them; 
but no examination is allowed to points that would admit 
ay of a croſs examination; Earl of Pomfret v. Lord Wind- 

ſor, 2 Vez. 480. ; and therefore a will cannot be proved 
i at the hearing viva voce; Harris v. Ingledew, 3 P. 
100 Wl Was. 93. Quere, If records themſelves may not be 
0 read at the hearing without an order ?  Sawbridge v. 
tac. Benton, Ex M. 1793, MSS. 


Vor. II. Hh EE, 


(3) Eden v. 


Chalkile, 


1 Keb. 117. 


(4) Lewis 
v. Lewis, 


Rep. Temp. 


Finch, 471. 
Eyton v. 
Eyton, 2 
Vern. 380. 


(5) Lord 
Peter- 
borough v. 
Lord Mor- 
daunt, I 
Mod. 94, 
266. 


(6) Ford v 
Grey, I 


6 Mod. 44. 


(2) Lady 
HNoleroſt v. 
Smith, 2 


Freem. 259. 


2 $id. 359. 


the copy of a note of hand to be read, without being 


deed, and that it was loſt or deſtroyed (6). 


wills of perſonal eſtate, the probate, if duly obtained, 
is conelvfive evidence. 
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Book VT. 
by way of circumſtance (3). But where 
a deed or other evidence is ſuppreſſed, the 
court will always intend a title againſt 
him that ſuppreſſed it (4). But a copy of 
a deed (), ſuppoſed to be ſuppreſſed, is 
not allowed, unleſs examined (0), nor 
even upon affidavit that plaintiff had got 
it, but he ſhall be leſt to recover it at 
law (5). So although a recital of a leaſe 
in a deed of releaſe is good evidence of 
ſuch leaſe againſt the releaſor, and thoſe 
that claim under him; yet, as to others, it 
is not without proving there was fuch 2 


And, 1a caſe of an inrolment for ſafe cul. 
tody, the deed may be ſaid to be recorded, 
yet a copy of it (7). is no evidence; nor is 
the inrolment itſelf without particular cir- 
cumſtances to ſupport it, as proving that 


( n) This poſition is confined to willo.of land; for, of 
King v. Raines, ; Skin. 583. 
Chicheſter v. Philips, Raym. 404. Noel v. Wells, 

60 Ls the fans a the court will not allow 


previouſly K den that the note was genuine. G 
Vs Lake, 1 Atk. 446. 
4 


3 


2 


\llow 
being 
odier 


the 


the original deed was in the 4 8 
cuſtody or power, or accidentally loſt, 
Sc. (p). But, where a bargain and fale 
is inrolled purſuant to the ſtatute, the in- 
dictment is a record; ſo that a copy of it 


may be read in evidence (8); for no ra- ( Combe 


v. Spencer, 
ſure or interlining ſhall be intended in a ven. 41. 
Smartle v. 

record for the height and ſolemnity of it; Williams, x 


Salk. 281. 
but the ſure way is to exemplify it under ; Lev. 387. 


the great ſeal, or at leaſt under the ſeal of eee ge 


Green v. 


the court (2) (9): 2 - 
Olive v. 
win. Hard. 118. 2 Sid. 145. 


(9) Dr. Leyfleld's Caſe, 10 Rep. 92, 93- 


() In the caſe referted to, the poſition is thus qua- 
lied : 4+ Otherwiſe than againſt the party who WY it. 
ad all claiming under him, and ſo far it ſhall.” ow” 


(7) This appears to have been the opinion of tha 
Maſter of the Rolls; but, an iſſue having been directed. 
3 copy of the inrolment was allowed in evideage by the 
Lord Chick, Juitice, See. 2 Vera. 591+ 


H h 2 


ch. IL 3. ox Equity. 3 


— 


—— 


7c Ter LIFTS TEE Ges * 
FREIE —— 3 0 — — — * PR — 


— — — * 


- 


b 1 
— — Nr 


— — — — — * * — — 22 — - nd 1 
— — — _ = Dt Rn ——— - _ 
— — . 2 - — — : ; — E G : — — — * 
— — = - — — — — — — — — r ————7—§ ö —— — 
© - : x = ; — N L . IO OY: 8 82 : F —— 2 — 
| — —— — — TI" 8 „ — — "GS 


468 - : A TREATISE Book VI 


HAF. H 
” of Averments and Parol Evidence. 


— 


SECTION I. 


D ECORDS; when perfect, for avoid- 
| ing infiniteneſs, which the law 
abhors, eſtop all parties and privies from 
contradicting any thing apparent in the 
(i) Roles record (I); and a record cannot be con- 
Abr. 862. feſſed and avoided, as to ſay, that he was 
| not a perſon able (a), Sc.; for then 
every record might be fo avoided by a 
nude averment. But to take an averment 
which ſtands with the record, and which 
does not contradi& any thing apparent in 
the record to the judges by conſtruction of 
law upon the words, the law well admits 


(2) rRolle's and allows of (2). So a deed indented is 
Ab. 862. ; | 
Com, Dig. Eſtoppel, (E. 3) Co. Litt. 352. b. 


o 


(a) And therefore infancy cannot be averred at lau 
in avoidance of a recovery or fine, Hungate's Caſe, 
12 Rep. 122. 2 Inſt. 483. But ſee b. 1. c. 2. 5 5 


note (d) 


the 


dut matter of law by the judges only. 
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the deed of both parties (3), though they (3) Co. Lit. 
were the words of but one; for both ſeal Shopherd's 
it, and of conſequence are eſtopped by e 
it (5), viz. in all the material and eſſential 
parts, without which it would not be 

good (c). Otherwiſe, of a patent, or deed 

poll (4); becauſe the eſtoppel there is not 2 
mutual, as it ought to be. But to a deed 

they may plead non eſt factum, & pari ra- 

tone may confeſs and avoid it, as by co- 

verture or the like. And although a deed 

is, prima facie, an eſtoppel, yet they may 

plead or aver any matter of fact which _ 

ſtands with the words of the deed (5.)-() Ro 
But no averment can be taken againſt the — vi "Ab 
judgment of law, which appears to the _ 


judges upon view of the deed (6); for (6) Weale 


v. Lower, 


matter of fact is to be tried by the jury, Pollen. 67, 


i 


(5) Not if the deed be void at law, in reſpe& of 
iu conſideration, as if it be uſurious. 5 Rep. 69. b. 


(e) What are the eſſentials of a deed, ſee Touchſtone, | 
54. ” + 586 6 phy 


49 A TREATISE Book VI. 


SHONE A 11. 


Bor in caſe of eftoppets, verdia u 

| the truth, or the law being founded 
upon an untrue preſumption, Chancery 
will relieve. And although ſuch aſſur. 
ances, as are uſed for the common repoſe 
of men's eſtates, equity will not draw in 
queftion; (for a fine with proclamations | 
ovght, after five years, to be a bar in 
conſcience, as it is in law; ſo ſnall it be 
of a common recovery for docking the 
entail;) yet if a fine is unfairly obtain- 
ed (4 5 equity will order a reconvey- 
ance, 


(4) Whether a 1 may not at "is be avoids by 
fraud, Sr. Cruiſe on fines, 311. 


Coffts of equity will interpoſe againſt the -operation 
of a fine, not only on the ground of fraud, but alſo 
on the ground of Junacy; fee Ruſhtoy v. Mansfield, 
Toth. 42.; Addiſon v. Dawſon, 2 Vern. 678. ; fo 
alſo of infancy in the ceſtuique truſt ; Allen v. Sayer, 
2 Vern. 368.; ſo alſo if the perſon levying the fine 
had notice of an exifting charge upon the Jand; 
Draper's Company v. Yardly, 2 Vern. 662.; ſo if 

3 5 the 


Ch. II. 4 2. OF EQUITY. - 


_ ance (1), . the court where it is ac- 
knowledged will vacate it for error, or ir- 
regularity (2). Neither is a judgment at 
law to be pleaded: in bar to a ſuit in 


4 H. 4. cap. 22; becauſe that ſtatute meant 
only to reſtrain ſuch juriſdiction as did 
take upon it to reverſe the judgment, 
as error and attaint doth, which the 
Chancery never pretended to, but leaves 
the judgment in peace, and only meddles 
with the corrupt conſcience. of the party. 
And although it is ſaid, that the common 
law uſed ſome power to reſtrain ſuch ex- 
aminations directly before any ſtatute 
made; yet theſe ſeem rather to examine 


the fine be levied by a truſtee ; ſee caſe ſtated in Bovey 
v Smith, 1 Vern. 149. z Shield v. Atkins, 3 Ark. 563. ; 
Pomfret v. Lord Windſor, 2 Vez. 482.; 2 Atk. 631.; 


400, 402.; or mortgagee in poſſeſſion ; Weldon v. Duc 
Ebor, 1 Vern. 132. ; but fee Lingard v. Griffin, 2 Very. 
189. Nor ſhall a fine levied, in pur ſuance uf a decree, be 


, allowed to operate beyond the particular purpoſe for 
ſo which it was directed to be levied. Goodrick v. Brown, 
Ty 1 Ch. Ca. 49. Vent Ko 535 3 

ne 

J; 8 700 | | 

if | "-; - the 


equity, notwithſtanding the ſtatute of 


or by mortgagor in poſſeſſion ; Focus v. Saliſbury, Hard. 


471 


(1) Welby 
v. Welby, 
Toth. 99, 


100. 


Wright v. 


Booth, 


Tot h 101. 
Barneſly v. 


Powell, x 


Vez. 289. 

Wilkinſon 
v. Brayfield, 
2Vern. 307. 


Clark v. 


ö Ward, Pre. a 


Ch. 150. 


(2)Sir John 
v. Turner, 1 


Eq. Ca. Ab. 


259. 
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de Jure Belli 


the manner, than the very matter and ſub. 
ſtance of the thing adjudged (e). 


(e) See the juriſdiction of the court of Chancery 
vindicated, 1 Ch. Rep., where the point is ed elabo- 
_ diſcuſſed. 


SECTION III. 


O, in natural juſtice, deeds and writ. 

ings are conſidered only as memorials 

of the contract, not as a ſubſtantial part 

(x) Grotiu of them (1); and therefore any other 
3 proof 1 is as well (J), and the eſtoppel will 
$ 30, not in equity be regarded againſt the truth : 
As if a covenant be general, that he was 
lawfully ſeiſed, and there is proof that it 

was declared upon ſealing, that he ſhould 


undertake for his own act only, he ſhall } 


(J) This poſition is too general, nor do the caſes 
referred to ſupport it : I have, however, already had oc- 
caſion to conſider in what caſes evidence may be given of 
matter not comprehended in a deed or other written in- 
ſtrument; ſee b. 1. c. 3. 5 It. note (o). | 
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be relieved (2). So if, in the purchaſe of .. 
2 manor, a copyhold, being a little before Hil, x Ch. 


eſcheated, was not intended to paſs in de- 


meſne, and was left out of the particular; 


yet the conveyance was ſufficient to paſs it 
at law, the vendor ſhall be relieved in 
equity (3). 80 where a leaſe for years (3)ùSir wm. | 
was made in truſtees, precedent to the 2 * 
wife's ſettlement, only to protect the wife's Vent. 345- 
eſtate againſt the violence of the times, 
and not to exclude the huſband, but the 
ſequeſtrators; upon proof of this, by one 
fingle witneſs of an undoubted reputation, 
the nature of the caſe requiring ſecrecy, 
Chancery will relieve againſt the truſt ex- 
preſſed in the deed (4). And in caſe of QF Harvey 
a ſurrender made by a ſteward of a copy- x Oh. Ou. 
hold, if there be any miſtake there, that 
is only matter of fact, and the courts at 
law will in that caſe admit an averment, 
that there was a miſtake, Sv. either as to 
the lands or uſes (5) — | (5) Towers 


v. Moor, 


2 Vern, 95. Rm v Wiggett, 2 Vern. 547. 
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SECTION IV. 


AS for a teſtament proved ſub fill 

* ep1iſcopi, it is no eſtoppel; yet the 
laſt will of a man is looked upon as the 
laſt ſerious act of his life, as to the diſpo- 
| ſition of his eſtate, and muſt be admitted 
ſufficient to repeal all former wills, and 
much more to controul all parol de- 
clarations. It is to be conſidered, there. 
fore, as it ſtands upon the will alone (s), 
and would have been ſo, even before the 
making of the ſtatute of frauds and per- 
juries; for, by the ſtatute of wills, by 
which men are enabled to make wills, 


ies and deviſe their lands, it muſt be a will 


in writing, and ſhould parol proof be ad- 
mitted, it would introduce a mighty incer- 
tainty, and an infinite inconvenience. 

(2) That parol evidence is, under ſome circum- 


ſtances, admiſſible. to convert a legatee into a truſtee, 
ſee b. 2. C. 2. 8 4. marg. (3). ö 


Ai 


Bur. this rule has vel A GftinEtion, 


which has greatly prevailed, wiz, 
Between evidence offered to a court, and 
evidence offered to a Jury 3 ; for, in the laſt 

caſe, no parol evidence is to be admitted, 

leſt the jury might be inveigled by it; 

but, in the firſt, it can do no hurt, being 

to inform the conſcience of the court, 

who cannot be biaſſed or prejudiced by 

it (1). And, therefore, though ſuch an (1) r El. 
averment could not be admitted, where it — uxonk 
was to make the party a title; yet, where () 

it was only to rebut an equity, it might (I). 

As where A. charged his real eſtate with 
payment of his legacies and debts, and de- 

viſed his eſtate ſo charged to the defend- 

ant his nephew, and made the plaintiff his 

wife executrix: Proofs may be admitted, 

that it was A.'s intention, that ſhe ſhould 

have the perſonal eſtate, clear of the 

debts ; and if it were taken from her by 


tee, 


(5) See caſes referred to, b. 2. c. 5. f 3. p. 132. marg, 
{6); ſee alſo note (I), p. 135. | 
the 
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(2) Gainſ- 
borough v. 
Gainſ- 

borough, 2 
Vern. 252. 
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the creditors, ſhe ſhould come in as 2 


creditor on the real eſtate (2). So where a 
money legacy, given to an executor, ſhall 
exclude him from the ſurplus, the prefump. 


tion being, that the teſtator did nat intend 


(3) Bache- 
lor v. Searle, 
2 Vern. 736. 


(4) Cuth- 
bert v. 
Peacock, 2 
Vern. 594. 


() See 
P · 135. 


him all and ſome; yet ſuch preſumption 
may be ouſted or taken away by a proof of 
the teſtator's intention, that his executor 
ſhould have the ſurplus, or that his next of 


kin ſhould not have it (3), eſpecially if a 


ſpecific legacy were given to the next of 
kin ; for one may aver the truſt of a per- 
ſonal eſtate. So the conſtruction of making 
a gift a ſatisfaction, has, in many caſes, 
been carried too far: It is, therefore, rea- 
ſonable, in ſuch caſes, to admit of parol 
proof as to the teſtator's intention (4). 
However, the later reſolutions have been 


very cautious of admitting parol evidences, 


becauſe they encourage ſuits and litigations, 
and introduce the very miſchiefs that the 
ſtatute intended to preyent (5). 


* 


Ch. II. 56. OF EQUITY. 


SECTION VI. 


2 UT although no proof ought to be 

received to ſupply the words of a 
will, fince the will that muſt paſs the land 
muſt be in writing, and muſt be deter- 
mined only by what is contained in the 


in admitting collateral proof, to make cer- 
tain the perſon or the thing deſcribed (2). 
As where A. deviſed to B. lands of 60. 
fer annum, paying 1oo/. which he by 
bond owed J. N.; it happened that the 
100). bond was not due to F. N, but to 
S. H.; but the perſon who drew the will 
having ſwore, that the teſtator intended 
the debt to S. H., the deviſee of the 
lands, ſhall be liable. So to aſcertain the 
thing, notwithſtanding the 
frauds (3); for it neither adds to nor al- 


written will (1); yet there can be no hurt “ 


ſtatute of 
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ſon v. 
Caldicott, 2 
Vern. 593. 
Utrich v. 
Lichfield, 2 
Atk. 373. 
Fonnereau 
v. Poyntz, 
I Bro. Ch. 
Rep. 475. 
See I vol. 
P- 420. 108, 


(3) Bendle- 
ton v. 


ters the will, but only explains which of Grannt, 2 


the meanings ſhall be taken. Yet ſome 
have doubted, whether they could read 
vitneſſes on a will of lands by the ſtatute, 

though 


Vern. 517. 


— — ——— — 
* 
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would admit of any ſenſe, they could not 
be read „ 


parol diſpoſition of the witneſſes, there 


A TREATISE Book VI. 


though it were only in preſervation of the 
deviſe. But, to be ſure, if the deviſe 


(i) © Miſtakes (obſerves Lord Hardwicke) d are newer 
to be ſuppoſed, if any conſtruction that ia agreeable to 
reaſon can be faund out.” Parſe u. Snaplin, 1 Aik. 
415. 


SECTION Vil. 


ND it is a ſettled rule in the court 
of Chancery, that although they 
will read parol proof to fortify any natural 
conſtruction that ariſes from the words 
of the will ; yet they will never read any 
parol proof to make any alteration in the 
will, or addition to it (4). And if the 
bequeſt cannot be made out but by the 


being only initial letters for the names of 
() Unleſs fraud or miſtake be imputed. 


the 


18 
0 


"7-2? 
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the legatees (0, as it is not ü in 
writing, it is not a written but nuncupative 


vill, and, therefore, without the circum- 


| J 18 VAI r) Davis v. 
ſtances required by the ſtatute, is void (1). G0 — 
7 Eq. Ca. Ab. 403, 404. Baylis v. Attorney General, 2 Atk. 239. Hunt v. 
Hort, 3 Bro. Ch. Rep. SHE: 


() But, quere, Whether parol evidence is not ad- 
wiſſible to aſcertain the perſon: intended, if the name of 


the legatee be blindly written, or falſely ſpelt? See 
1 P. Wms. 425. 
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CHAP. III. 


Of a Diſcovery. 


SECTION I. 


N the law of nature, when deeds and 
undeniable inſtruments cannot be pro. 
duced, they muſt then give judgment ac- 
cording to the teſtimony of witneſſes, or, 
with conſent of the other party, give him 
his oath (a). I ſay with the conſent of the 
other party, for elſe, in the liberty of na- 
ture, no man 1s obliged to put the iſſue of 
his cauſe upon another man's conſcience. 
Though in the civil law, the judge ex officio, 
if he ſaw occaſion, might put the defend- 
ant to his oath, or the party intereſted 
might demand it. And this was decifive 
between the parties and their repreſenta- Ml 1 


(a) Directions for ſuch purpoſe are uſual in decrees ; Wi i; 
but it is by no means true that after publication, or even Wl is 
after examination of witneſſes, party may, as of courſe 
in equity, enforce from defendant a diſcovery of matter ( 
material to his caſe. * 

N tives. 
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tives, but did not hurt a third perſon (1). C Sn 
in Chancery, though witneſſes are ex- 2 
zmined, yet you may afterwards examine 
the defendant. And a bill lies there for the 
diſcovery of an eſtate by one who had a 
title to it; as by the patentee of the goods 
of a felon, or of one outlawed, for outlawry 
in nature of a gift or judgment to the 
king (2). So where 4. obtained judgment () The 
yainſt B., and the defendant, to defraud 14 Lanig. 
him of the benefit of it, aſſigned his eſtate Hard. as. 
to truſtees for himſelf. 4. may have a 
licovery, though it is objected, that this 
yin the nature of a foreign attachment, 
ud that there could not be a diſcovery of a | 
man's perſonal eſtate in his life-time (3). (3)Swithier 
but if the plaintiff in ſuch caſe has not xVern. 399. 
uken out execution (&), it will not be al- 
bwed (4). And it ſeems agreed, it would (4)Angel v. 
not lie againſt the debtor himſelf, nor to Vern. 3%. 
ed WW ave a general diſcovery from a third per- — 5 : 
ve in (5), but only for particular things. So Beck ng 
ta- WM vbere a fire happens in a man's houſe, and e 

burns his neighbour's likewiſe, although he 444. 
een; i liable to damages at law, yet the plain- y. 
eien uf in ſuch caſe ſhall not be aſſiſted in . 
atter () Boer Whether this rule mens to truſt pro- 

perty 
ves. Vo L. II. 11 equity; 


(s dae 
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equity ; for though the law gives an action, 

yet it does not ariſe out of any contract or 
(6)Morſe v. undertaking of the party (6). But the caſe 
1 is not parallel, where a lighter is overſet by 
negligence of the lighterman, or a ſhip 

takes fire by the negligence of the maſter 

or ſhip's crew, theſe come within the rea. 

ſon of any common carrier, and therefore 

he ſhall have a diſcovery to enable him to 

| 00 Heath- bring his action (J.). Vet a plaintiff is not 
Fleet. admitted to a diſcovery without verifying 
2 Vern-442- his title. at law (c). So that if there be : 
full anſwer given to the thing in demand 

till that be tried, the defendants are not 

bound to diſcover. As in a bill for tythes 

if they plead the ſtatute of 13 Eliz. cap. 20 

againſt non-refidence in bar: Or in caſe o 


tithes of conies by cuſtom, if they den) 


(c) This rule admits of ſeveral exceptions; 3s | 

' the plaintiff 's intereſt in the ſubject be purely equitable 
or though legal, it be obſtructed by the fraud of defendavut 
or the plaintiff be a dowreſs praying an aſſignment « 
dower, Curtis v. Curtis, 3 Bro. Ch. Rep. 620. Mund 
2. Mundy, 4 Bro. Ch. Rep. 294., or the bill be for 
account of meſne profits accrued during infancy, or fe 
a a diſcovery of aſſets on behalf of a creditor, Thomas 
Williams, Bunb. 28., or to remove ſome impediment, 
to obtain ſome evidence, without which the E tit 
cannot be made available. 


: - 
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the cuſtom. And the rather, becauſe the 
demand was againſt common right, and if 
it ſhould be otherwiſe, the defendant by a 
ſeigned ſuggeſtion might be forced to diſ- 
cover any thing (4). But if in that eaſe, | 
the matter be found againſt the defendant, 
he ſhall after be examined upon interroga- 
tories, But where there is no ſuch great 
nconvenience, as upon a bill againſt an exe- 
cutor to diſcover aſſets, he muſt anſwer, 
though he denies the debt, becauſe it con- 
cerns the act of another (8). | 


(8) Randal 
v. Head, 
| | | 4 Hard. 188. 
d The caſe referred to, has been often over - ruled, 


ü being now held, that to a bill for tithes the defendant 
cannot protect himſelf from the diſcovery of the ſe- 
ral matters alleged to be tithable, Gumley v. Fontle- 
to7, Bunb. 60., but he may by his anſwer inſiſt on fats 
in bar of plaintiff's right, and have the ſame benefit from 
ch infiſting, as in other caſes from a plea or de- 
nurrer. | 
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SECTION Il. 2 f 


S to the difference of the perſons (e), for l 


- whom and againſt whom a diſcovery Ml ” 

141 be admitted, it is to be obſerved, that Wil * 
perſons who claim lands by a will, or any h 
other voluntary diſpoſition, having the law e 
on their fide, are entitled as inf an heir WW i 
at im 

| | the 
(e) The object of courts of | ok in enforcing di. WY 7: 
covery, being to poſſeſs the plaintiff, who appears to WW « 
have a legal or equitable right, of that evidence which is bre 
neceſſary to enable him to make ſuch legal or equitable 23. 
right available, it may be eaſy to aſcertain for what 224 
perſons a diſcovery will be enforced ; but as it might read 
be attended with extreme inconvenience, if the plain- ſubj 
tiff, having aſſumed a character which he did not ſul- ( 
tain, the defendant were compelled to afford the 10 
diſcovery ſought by the bill, the defendant may, by IE 
what is termed a negative plea, prote& himſelf from the 
making the diſcovery ; ſee Mitford's Treatiſe, 188, WM poſſe 
222. Hall v. Noyes, 3 Bro. Ch. Rep. 489. It ma) befo 
alſo happen, that though the plaintiff have a claim to 4..; 
the aſſiſtance of the court in aſſerting his legal or equi· WA tand 
table right, yet that the defendant has an equal clan WY att 
to the Protection of the court in defending his pol deeg 
ſeſſion ; in which caſe the court will not interpoſe on 1. 


either ſide, Mitford's Treatiſe, 21 5. Such is the cal | 
: My OED | i GN 
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at law (J) to a diſcovery in equity of deeds: 

relating to the eſtate, and to have them 

delivered up; otherwiſe the heir might de- 

fend himſelf at law by ſetting up prior in- 

cumbrances, and by that means prevent the 

trying the validity of the will (1). So a) — 

where a will concerning a perſonal eſtate v. Ld. Fel- 
ham, 8 Vin, 

is proved 1n the ſpiritual court, another Ab. 551. 


of bond fide purchaſers, Qc. ſee ſee. 3. It may alſo 
happen that the ſituation of the defendant may render it 
improper for the court to enforce a difcovery, as where 


penalties, or to a forfeiture, or to ſomething in nature 
« a forfeiture, or where the diſcovery would be a 


3 counſel or attorney; ſee Misford's Treatiſe, 223, 


rader for a clear and comprehenſive view of the 
ſubje&, 


(/) And an heir at law, though not intitled to come 


zintitled to come into equity to remove terms out of 
tte way which would otherwiſe. prevent his recoveri 


before he has eſtabliſhed his title at law ; viz. that the 
ked and writ may be produced and lodged i in proper 
hands for his inſpection; for every heir at law has a 
niit to a diſcovery by what means, and under what 
led he is diſinherited, Harriſon v. Southedte, 1 Atk. 
zus. | ; 

bring 


having a former will in his favour may pl, 12. 


the diſcovery might ſubje& the defendant to pains and 
breach of profeſſional confidence repoſed in defendant | 
224, to which very valuable work TI wiſh to refer the 
into equity upon an ejectment bill for poſſeſſion, yet he ” 


poſſeſſion at law, and has alſo a right to another relief 
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the teſtator was not incapable and impoſed 
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bring his bill to diſcover by what means the 
latter will was obtained, and to have an ac- 
count of the perſonal eſtate, and whether 


on, though objected that it belonged to the 


ſpiritual court only to prove the validity of 


the will, and the former will was not proved 
in the ſpiritual court, as the will in his 


favour was (2). But if a bill is brought by 


a remote heir for diſcovery of a title, and 
evidence, and to have terms removed, and 
the title at law cleared, this is one of the 
hard caſes at law, where equity will not 


aſſiſt; for as equity will not relieve the chil- 


dren, ſhould the remote heir recover, ſo 
neither will it aſſiſt the remote heir. 


SECTION” IN. = 


AYP purchaſers ſhall not diſcover to 
impeach or weaken their title (g), for 

by this method all purchaſes might be 
| 1 | blown 
gz It is certainly true, that “ as a purchaſer for 
valuable confideration has an equal claim to the pro- 


tection of a court of equity to defend his poſſeſſion, 2 
the 
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blown up. As whether in a mortgage 


made by A. to B., which had been aſſigned 


to the defendant, there was not ſome truſt 


declared for the benefit of the plaintiff, 
though plaintiff charged in his bill that 


ſuch a leaſe in defendant's cuſtody men- 
tioned it; for this is but a ſide wind to 


make a purchaſer expoſe his title, and the 


court will not do it (2), unleſs the plaintiff 
makes ſome proof towards falſifying his 


anſwer to induce them to it (1). So an (z) Hallv. 
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on, 


aſſignee of a leaſe ſhall not be forced to'zVern. 


diſcover whether the leaſe was expired (i). 
| | 80 


the plaintiff has to the aſſiſtance of the court to aſſert his 


night, a court of equity will not in general compel a 


puchaſer for valuable conſideration, without notice of 
plaintiff's title, to make any diſcovery which may affect 
his own title—but that ſuch diſcovery will be enforced in 


favour of a dowreſs. See Williams v. Lamb, 3 Bro. 


Ch. Rep. 264. 


As to what ſhall be PE dered a valuable conſideration, 


lee 2 Bla. Com. 297, and as to the notice, ſee B. 2. e. G. 
l. 2. 3. 4.3 ſee alſo Mr. Mit ford's Treatiſe, 218. 

(5) It is obfervable that the reporter has ſubjoined 
a query to the caſe referred to, and indeed it ſeems dif, 
feult to ſupport the deciſion with reference to the cafe 
ated. 5 | | 
(i) But leſſee for years of conuſor of a ſtatute, has 


deen compelled to diſcover what eſtate he had from the 
” conuſor, 


ſed qu. 


463. 


465 A TREATISE Boch vl. 


So there is no reaſon to compel one whoſe 
land lies contiguous to mine, to diſcover the 


boundaries in his deeds; for that would 


(a) Fas be to help a man to evidence to evict ans- 
Caring, ther of his poſſeſſion (2). And they will 
RE never help the iſſue againſt a purchaſer (3), 


ton v. Sher - a f . 3 
ot But where it is a bounty, as 2 voluntary 


| 4 1 deviſe to the wife for life, in ſuch cafe the 
v. Clarke, heir having a good title, VIZ. as heir in tall 
Key v. to his great grandfather, or the like, flial 


1 be e 


conuſor, to the end that it Wy be liable to the ſtatute, 
Titchburn v. r 8 Vin. Ab. 5 54 pl 2. 


sr IV. 


| B with reſpect to the perſonal « 
: tate there is a difference between con- 
tracis that are negotiable (&), and ſuch as 
88 5 | 


(4) Where from any vice in a ſeeurity negotiable at 


law, * it cannot recover upon it at lan, 
| it 


Wy 
it 
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ce not (1), or where they are not nego- (00 


tated in a mercantile way (2), where the 55 T 
ee B. 1. 
note paſſes as ready money. As if it were (. 5. 5 x. 


aſſigned as a collateral ſecurity for a debt Brune, 


Brown v. 
already contracted, for there, if the note Prin 
was fraudulently obtained, or by gaming (/), Rep. 80. 
he has no remedy againſt the drawer. But 
if he actually negotiates it for value, tlie 
indorſee ſhall, in all events, have his money 


of the drawer, though he has paid it before, 


or it was obtained by fraud ; becauſe the 


it is unneceſſary for a court of equity to interpoſe, and 
therefore in Ryan v. Macmath, 3 Bro. Ch. Rep. 15, the 
court diſmiſſed the bill, which prayed that the plaintiff's 
name might be ſtruck out of a bill of exchange, he not 
being in partnerſhip with the drawer at the time the bill 
was drawn; it being incumbent on the holder of the bill 
to prove the partnerſhip upon the trial at law ; but it may 
ſometimes be neceſſary for the drawer or acceptor of the 
bill to come into equity for the purpoſe of obtaining a 
diſcovery of the conſideration for, or manner in which 
ſuch negotiable ſecurity was obtained ; and in ſuch caſes, 
if the objections are not available at law, equity will re- 
lieve againſt the payee, all others who e can be affected with 
notice of objections. 


0 That all ſecurities given for money won or lent at 
play are yoid, ſee Boyer v. Bampton, 2 Str. 1155. Lowe 
v. Waller, Doug. 716., and that ſo are alſo ſccurities 
ſounded on uſurĩous conſideration. See Lowe v. Waller, 
Doug. 708. . | 


indorſee 
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(3) Gilb. 
Lex prz. 
288, 287. 


(4) Turton 
v. Renion, 


2Vern. 764. 


Hil! v. Ca- 
illovel. 


x Vez. 123. 


Cator v. 
Burke, 
1 Bro. Ch. 


Rep. 434. 


(5) Gilb. 
Lex pre. 
290, 291. 
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indorſee has a legal right to the note, and 


a legal remedy at law, which the court of 
equity ought not to take away from him, 
and it would be to the ruin of all commerce, 
if the original cauſe, and conſideration of 
ſuch note ſhould be inquired into (3). But 
the aſſignee of a choſe in action has no re- 
medy at law, or right to ſue in his own 


name, and has only an equitable remedy. 


And this fails, when the bond or covenant 
is obtained by fraud (4), or the obligor has 
a legal diſcharge, as a releaſe upon payment 
of the money. So if the bond were aſſigned 
for value before payment, there an equita- 
ble intereſt paſſes, and in ſuch caſe if the 
obligor pays the money to the obligee, and 
cannot plead ſuch payment at law, a court 
of equity will not interpoſe to aſſiſt him; 
but 1f he can, equity will not interpoſe to 


aſſiſt the 22 ( 5)- 


tc 
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SECTION v. 


N the civil law the oath was only to be 
tendered in civil matters, when the 

facts and circumſtances may render the uſe 

of an oath juſt and decent, and not in cri- | 
minal matters (1), any more than in the 98 | 
law of England. And it is a ſtanding rule B. z. tit.6. 

in equity, that no one is bound to betray . | 

himſelf (n). For it is the buſineſs of courts 

of equity to relieve againſt (2), not to (2)B.r.c.6. 

aſhſt forfeitures; and by law no one * 

bound to diſcover any matters which: 

tend () to ſubject himſelf to penalties or | 

forfeitures (3), as a penal clauſe in an act of 8 

parliament (4), or in a deed, though ſaid it e 15 

was not a penalty, but part of the contract. (% Bird a. 

But otherwiſe, if he covenants not to Herdwieke, 

I Vern, 109. 
plead or demur to any bill which ſhould 
be brought Wing him in equity (5), or G) South- 


Sca Compa- 
ny v. Bumpſtead, x Eq. Ca. Ab. 77, 78. 


(n) See Grounds and Rudiments of Law and Te. 
15. where this rule is very fully conſidered. 


(n) The lk beit that © a man ſhall not be obliged 
to diſcover what may ſubject him to a penalty, and not 
what mf only,” per Lord Hardwicke, 1 Atk. 539. 


the 
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the plaintiff waves the penalty (o). And 
ſuch pleas ought to have the greateſt ſtrig. 
neſs and exactneſs as tend to the ſupport 


90s: of wrong doing (6). And in ſame caſes, 


well, 
= Rep even for a treſpaſs, a bill is proper enough 


187. in this court, viz. where by the ſeeret con- 


(7) Eaſt in- trivance of i it, it carinot eaſily be proved (1). 
dia Compa- y | 
vy v.San- As if a man in his own ground digs a way 


127. Taylor under ground to my mineral, and the like, 


l So in caſe of a bill by the Eaſt- India Com. 
95- Eaſt In- pany for a diſcovery, and to prevent ah in- 


5 2 terloper's trading to the Eaft-Indi Jes, there is 
Vera 305. à great difficulty as to the proof, the mat- 
ter for the greateſt part having been tranſ. 
ated in the Faſt-Indies; and therefore 

the plaintiffs ſetting forth, that they were 

Saas willing to wave the forfeiture, ſhall have 
dia Compa- a diſcovery (8). So where the charge is 
1 "pg not by way of treſpaſs, but under colour 
329, 130. of title, as that defendant by colour of ſe- 
queſtration by the committee, had ſeized 

ſeveral tithes, &c. due to plaintiff, the 


OT + may pray a W of the parti- 


(0 See Mr. Mitford's Treatiſe, 157, 1 58, 224. 
where the general rules and their exceptions upon this 
ſubject are brought together and obſerved upon with 
the uſual accuracy of that work. See alſo 8 Vin. Ab. 

Tit. Diſcovery. | | 
culars 
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culars ſo taken, and their value. So where 
2 man by colour of a title enters into an 
bouſe, c., and poſſeſſes himſelf of the 
goods, &.; for it may be impoſſible for the 
plaintiff to diſcoyer the particulars without 
ſuch bill. So where a will is proved, and 
the precedent adminiſtration revoked, ſuch 
bill is uſually neceſſary for the diſcovery of 
the goods; and yet in ſtrifineſs of law there (9j o,,ev. 


was a treſpaſs (9): | 3 


SECTION VI. 


ND when this court can determine the 

matter, it ſhall not be an hand-maid to 
other courts (p) nor beget a ſuit to be 
| ended 


(p) There are ſome cauſes in which, though the 
plaintiff might be relieved at law, a court of equity 
having obtained juriſdi&ion for the purpoſe of diſco- 
very, will entertain the ſuit for the purpoſe of relief. 
Biſhop of Wincheſter v. Knight, 1 P. Wms. 405 
Story v. Ld. Windſor, 2 Atk. 630. Worrall v. Mar- 
lar, Exch. July 1786. Lee v. Alſton, 1 Bro. Ch. 
194. But there certainly are other caſes, when, though 

1 
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(x) Parker ended elſewhere (1). And therefore where 
v. Dee, - ; | 
2 Ch. Ca. à trial at law was prefled for, whether there 


201. 


was a new publication or not; it was ſaid, 


the cauſe muſt properly. end here, and 


where the court has a juriſdiction as to the 


end, it muſt have it likewiſe as to the means. 


And if the court is fully ſatisfied, as to the 


evidence, they will not ſend 1 it to a trial at 


law at all (g)- 


_ the plaintiff be entitled to a diſcovery, he is not entitled 


to relief, Jeſus College v. Bloom, 3 Atk. 262. Sloane | 
v. Heathfield, Bunb. 18. Piers v. Piers, 1 Vez. 521. 


| Geach v. Barber, 2 Bro. Ch. Rep. 61. To ſtrike 


out the diſtinguiſhing principle upon which courts of 
equity in ſuch caſes have proceeded, would be indeed 


extremely uſeful, but after having given conſiderable 


attention to the. ſubject, I find myſelf incapable of re- 
conciling the various deciſions upon it. | 


( ) 2uere, Whether this rule applies to the caſe of 


wills of real eſtate obtained by fraud? See Kenrick v. 


Branſby, 3 Bro. P. C. 358. B. 1. c. 1. f. 3. p. 12. 
note. See alſo B. 1. c. 4. ſ. 3. p. 65. note. 


SECTEON VII. 


OR an iſſue at law is a feigned iſſue in 
an action upon the caſe, directed by the 
chancery for the better information and 
guiding 
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guiding the conſcience of the court (1). 
And therefore no iſſue ought to be directed 


495 


(1) Prac. 
Reg. 223. 


to try a matter fully proved in the cauſe. 


So where the proof of deeds is very plain, 


it would be dangerous to direct an iſſue to 


try the reality of them. Neither is it pro- 
per to direct an iſſue, whether there be a 


truſt or not, eſpecially where a truſt appears 


by implication from the nature of the caſe. 
And regularly an iſſue ought not to be di- 
reed to try a title not alleged in the plain- 
tiff's bill. Yet if upon the hearing a mat- 


ter not in iſſue does appear to the court 


which goes to the very right, the court will 
ſometimes order an iſſue at law to try it, 
and decree thereupon (2). And iſſues are 
frequently directed where matters of law 
are mixed with matters of fact; becauſe 
the judges can explain to the jury what the 
law would be, if they ſhould find the 
fact. | 1 


THE END. 


(2) Balch v. 
Tucker, 
2 Ch. Ca. 
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ment, i, 190. 192. 396, 3975 398. 
A implied, i. 151. 193. 


Aſſets what legal, ii. 401. & ſeq. 


what equitable, ii. 402. 

term, when real and when perſonal aſſets, ii. 1 18. 

when and for whom marſhaled, ii. 290. 
Alignment —oonenante of leſſee, when diſcharged by : af 


ſigument, i. 353, 354 
what may be aſligned, i. 202, 203, 204. 


to a beggar, i. 351. 353. 


Allgnee—ſubjeRt to what coyenapts a the. leaſe aſſigned, 


i. 346. 
3 
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Aﬀlignee—when liable to payment of rent after adfgnment, 
i. 3 5 O. 

Attorney not to diſcloſe in 0 what is prodellionally 
| confided to him, ii. 459. _ 

contracting with his eee 11. 191. 


een e whether legal or illegal, i. 215. 
Averment when allowed to explain A deed, i. 138. i ii. 468, 
Bailment—kinds of, ii. 183. 

Bargain and fale—its nature, ii. 12. 

when complete, i. 206. ii. 35. 
conſideration of, ii. 32. 
how conſtrued, ii. 48. 

Baron and feme - regarded as one perſon in law, i. 87. 
their capacity, how regarded in equity, i. 98, 99. 
contracts inter ſe, i. 93, 94, 95. 
her acts during coverture with her huſband, 

how far binding on her or on her huſband, 
i. 84. 86. 91. 100. | 
acts of feme covert as executrix, i. 86. 
what act of the huſband will bind the property of 
the wife, and what not, i. 283. 304, 305. 
in what actions huſband and wife muſt join, 
i. Jo a 
when the wife may ſue or be ſued in equity 
without her huſband, i. 87. 99. 
term of the wife or her poſſibilities when veſted 
in the huſband, i. 3034. 308. 
ſeparate eſtate of the wife, how charged, pro- 
tected, or diſpoſable by her, i. 98. 102. 
when and upon what terms the huſband hall be 
Aided for the portion of his wife, i. 88. 30). 
extent of wife s equity to a ſettlement, i. 20, 
89, * | 
Baron | 


* 
| GENERAL INDEX. 
Baron and feme—debts of wife when not chargeable on buf. 
band, i. gt, 92. 94+ | 
gifts between huſband and wife, when good, 
when not, i. 92. 99. | | 
alimony, or ſeparate maintenance, when de- 
creed to the wife, i. 39. 96, 97- 
what property of the wife ſurvives to ber, 
i. 304. : 
agreement or covenant by ane to procure 
conveyance of wife's real eſtate, when and 
vhen not ſpecifically decreed, i. 283, 284. 
conveyance by wife before marriage, when a 
fraud on ſubſequent een 1. 98, 99. 
ee 
purchaſe by huſband, a an 3 
for his wife, ii. 1 26. 
wife when a creditor on her huſband's eſtate, 
ii. 294. 
Baſtard—how conſidered in law, ii. 127. 
bill - effect of retaining, i. 446. | 
| for diſcovery when and from whom it lies i. 480, et ſeq. 
of exchange - conſideration of, i. 334. | 
Dlood when a ſufficient conlideration to ain an uſe, ii. 
25. 32. 1 
Bond —obtained from a man a ben drunk, i. 62. 
upon illegal conſideration, i. 213. 
Pro turpi canſe, i. 216, 217. 
to procure a marriage, L 263. 
of reſignation, i. 220. 
for money won at play, i. 222. 8 
voluntary bond binding on party, i. 225 
in reſtraint of trade, i. 255. 
3 bond when aided in equity, i. 2425 243. 
aron Wl Brocage—ſce marriage brocage, i. 129. 253. 258. 
ſee office brocage, i. 214. 
ee to build or rebuild or repair, i. 347. 349. 
Caſualties 


GENERAL INDEX. 


Caſualties involved in nature of contract, i. 122. 362, 
when relieved againſt, when not, i. 369. 368, 
Catching bargain—when ſet aſide, i. 123. 130. 
Charity —viſitation of, ii. 209, 210. 
Charitable uſes—commiſſion of, ii. 211. 
what, ii. 211, 212. 
commiſhoners of, ii. 211. 
defective ee of, when aided, "on 
213. | 
deviſe to, how it operates, ll, 214. 
how reſtrained, ii. 215. 
| | what may not be deviſed to, ii. 215, & ſeq. 
=E what deviſe will be good, ii. 217. 
| | deviſe to, and object, not defined, ii. 219. 
object not in exiſtence, ii. 220. 
deviſe to, executed cypres, ii. 220, 
truſtees to, their power, ii. 221, 222. | 
augmentation of fund, how ſurplus ſhall | 
be applied, ii. 224, 225. 
Chattels—what will paſs by ſuth deſcription, ii. 335. 
Children—who to take under general e AN 7 
350, 351. 
Choſe in action — when aſſignable, i. 203. | 
Compenſation—forfcitures, when relieved againſt 1 in COM 
1. 387. 391. 
when decreed in damages, i ii. 423. 
Compoſition of debts by executor, or truſtee, or ſubſequent 
incumbrancer, ii. 191. 193. | 
 Concealment—when fraudulent, i. 152. 
Concurrent limitation—what, ii. 97. 
Conditional limitation—what, 1i. 162. 
words of, ii. 92. 
Condition — breach of condition when aided, i. 387. 
precedent and . i i. 249. 388. 391. 
Condition 


ent 


[. 
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GENERAL INDEX. 


Condition — in reſtraint of marriage, i. 245. 


apainſt law, i. 220. 
broken 1a circumſtances, or becoming impoſ- 
| ſible by the act of God, i. 209. 391. 
when not relieved in equity, i. 209. 387. 391. 
when and where to be performed, ii. 449. 
Confirmation—what agreements may be confirmed, and 
what not, 1. 129, 130. 258. 


Conſideration —when and when not requiſite, i. 326. 


what a ſufficient conſideration, 1. 336. 
failing before or after performance of agree- 


ment, i. 122. 361. 
what a good and what a valuable conſidera- 
| tion, i. 261. ii. 27. | 
- See inadequacy of conſideration - nudum pactum. 
Conſtruction —ſee deeds, wills, covenants, truſt, 
Contingent remainder—how it differs from an executory 
deviſe, ii. 88. 
| how from a ſpringing uſe, ii. 90. 
when it may be deſtroyed by tenant 
for life, i. 193. 
Contract —foreign contract how conſtrued, ii. 442. 
Conveyance—when aided. | 
if defective, i. 34+ 37- 
if intent of parties be miſtaken, i. 106. 188. 
when more is inſerted than intended, i. 434- 
if deed be loſt, i. 13. 
when not aided. 
if voluntary, i. 339. 
if againſt an equal equity, i. 312. 342. 
when avoidec. 
if obtained indirectly, i. 113. 
55 Conveyance 


Conveyance — ben avoided. 


Copphold--defective ſurrender of, when ſupplied, i. 34 


Corporation by what contracts bound, i. 29 5. 299. 
Covenants—what words, ſufficient tocreate a covenant, i. 134. 


CENERAL INDEX. 


if obtained from an heir without a full confi. 
deration, i. 123. 130. 
if fraudulent as againſt creditors or putchaſers; 
i. 260. 267. 
when not avoided. . 
though made upon a falſe ſuggeſtion, i. 113. 
though unreaſonable by matter e I fafto, 
1. 12. 
| if founded on miſtake of all perſons parties to 
it, i. 107. 
upon what terms avoided, i. 130. 


limitation of copyhold to uſes, how conſtrued, | 
ii. 52. _ 


when ſpecifically decreed, i. 2 5.27. 139. 284. 
when not ſpecifically decreed, i. 156. 212. 284. 
347. 349. 

when mutual, when redes i. 381. 383. 
how conſtrued, i. 135. 428. | 
when a ſpecific lien on lands, i. 359. 
when it will blind, after purchaſed 1 i. 206, 
breach of covenant, when reſtrained, when not, 
1. 141, 142. g 
when collateral, i. 344. 
when it runs with the land, i. 345. 
who bound by, and who entitled to benefit of 
running with the land, i. 345. 351. 
who bound by covenant collateral, i. 344. 
to ſtand ſeized, ii. 49. 
conſideration of covenant, to ſtand eim, 3 


26, 27. 3 
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Courteſy—Tenant by, of truſt eſtate, i. 103 


Cuſtom of London—what, 1. 276. 


frauds on cuſtom of London relieved . 


in equity, i. 278. | 
Damage irreparable, how prevented in equity, i. 38. 
Damages —when equity will interpoſe, though * be 
ſtipulated, i. 142. 
when not, 1. 156. | 
ho conſidered in equity, ii. 423, 424. | 
Decree—to what purpoſe, equal to a judgment at law, 1. 306. 
to what purpoſe not equal to a judgment at law, 
ii. 406. c e 
how indorſed, 1. 31. 
when notice, ii. 157. 
Debts—in what order to be paid by exciton; ii. 401. | 
Deed when loſt, relieved in equity, i. 13, 14. 
obtained from one in extremis, i. 62, 63. 
obtained by fraud or miſrepreſentation, i. 113. 


when ſeyeral are made at the ſame time, or con- 


ſtrued as one entire conveyance, i. 430. 
depoſit of deeds, i. 175. 
how conſtrued, i. 419. 438. 447. 434. 


when controlled by averment of matter dehors 


i, 219. ii. 468. 
Depoſit—what, ii. 1. 


of deeds, i. 17 5. 
Depoſitions— in equity, i ii. 463. 
Deviſe—fraudulent, i. 273. 
how to be executed, i. 16. 
how conſtrued, i. 420. 6 a 
when fee paſſes without word heirs, i. ans. 
when parol evidence admiſſible to EY i. 189. 


420. 
what paſſes by deviſe, i. 207. 


= Deviſe 
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Deviſe—of eſtate contraQted for, i. 207. 
of a poſſibility, 1 i. 209. 
in terrorem, i. 249. 
repugnant clauſes, 1. 444. 446. 
what words in a will, gives an eſtate i in fee, i. 436, 
it. 54, 55- 
what words in a will, gives an eſtate tail, ii. i. 60 | 
of the fee by implication, i i. 436. ii. 5 5 56. 
of an eſtate tail, by implication, ii. 58, 59 
vhen an eſtate will ariſe, be enlarged, controled, or 
deſtroyed by enen, and 8 not, 58 


to 68. 
to an infant in ventre ſa mere, ii. 94 


to children, generally how conſtrued, ii. 3 50, 351. 
executory, ſee executory deviſe. 
to charitable e * good, when not ü. 21 5 
ie 
ä when executed cypres, ii. 220. 
Diſcovery When for whom, and againſt whom, enforced; in 
equity, 11. 480, et ſeq. 


Diſcretion how conſtrued in equity, i. 21. 


when controlled, ii. 176. 201. 
Diftribution—Statute of, 11. 395. | 
Diſcontinuance— not relieved againſt i in equity, i. 292. 
Dividends— not apportionable, i. 378. 

Donatio cauſa mortis, what, i. 279. 
Dower—decreed 1 in equity, i. 19. 147. 
arrearsof dower decreed to repreſentative of does 

dying before her right eſtabliſhed at law, i. 20. 

diſcovery of lands ſubject to dowers enforcedagainſ 

a purchaſer, i. 20. ii. 152.' 

Eletion—when allowed, as to money directed to be laid out 
in land, i. 415. 417, ii. 195, 196, | 


GENERAL INDEX. 
Hection of deviſee claiming under, and w_ the will, 
| ll. 333. 
Entry—whether neceſſary by truſtees, ii. 149. 
Equity—what, i. 6. 9. ; 
its juriſdiction, i. 10. Zr. 
will not interpoſe if en een not do equity, 
i. 22. 128. 219. 
if his conduct be . i. 22. 128, 
if the demand be unreaſonable, i. 318, 
againſt a ſtatute, i. 17, 18. 22. | 
againſt a general rule of law, i. 13. 20. 21. 
if plaintiff has an equally effeQive remedy at 
law, 1. 148, 149. 
if the demand be ſtale, i. 319. 
if the equity be equal, i. 312. 342. 
in general againſt ſtipulated damages, i. 142. 
will interpoſe to carpe defects in * | 
i. 32. 34. 
when there is no remedy at law, i. 149. 
when the legal remedy is ne ob- 
ſtructed, i. 1 50. TR 
 _ againſt a penalty, i. 141. 387. 
conſiders acts agreed to be done, as aQually done, 
i. 413. 
eſtoppels, not favoured in equity, ii. 470. 
Eſtate tail — what may be entailed, what not, i. 288. 
what may be limited on un nature of an entail, 
i. 289. 
what words will in a will crea an ſtate tal, 
ii. 69, | 
by implication, ii. 58. 
qualities of, i. 290. ii. 83. 


GENERAL IND EX. 
Effate tail —truſt, how alienable, i. 137. 293. 
| ſee tenant 1n tail. | 
1 A matter dehors the deed when admiſſible, i. 188. 
parol admitted to rebut an equity, 1.189. ii. 43.135. 
parol agreements, part performed, i. 192. 
of marriage agreements not admiſſible, i 1. 179. 
admiſſible to repel preſumption, i. 322, 324. 
to explain latent ambiguities, i i. 19G. 420. 
to create a truſt, ii. 124 
general rules of, ii. 449. 
in equity what, ii. 450- 452. 463, et "2 
60 tenant in tail, i. 292. 
Excommunication—diſqualification of a witneſs, i ii. 454 
R of, ii. 379. 1 
| powers of, hefore Probate, i ii. 381. 
when bound to prove, ii. 387. 
effect of renunciation by, ii. 382. | 
paymentof debisby executor, in what order, i 11. 401. 
how to account, ii. 415. 
alienation of term by, 183, 1 54. 
when charged for acts of his companion, ii. 184. 
when, and when not entitled to ſurplus, ii. 131. 
hen entitled to retain bin own debt, i 11. 407. 413, 
414. 
infant executor, i. 76. ii. 107 
feme covert executrix, i. 86. 
de ſon tort, ii. 420. | 
WR deviſe—what, ji. 88, 89. 
howit differs from W „ 
11. 88. 
how it differs from a ſpringing uſe, ii. 91. 
95, 96. 


Executor 


* _ GENERAL INDEX. 

Executory deviſee— within what time it mult take effect, ii. 
98, 99. 

whether capable of being detroyed, 11. 99. 


Feoffment— to uſes, how it operates, ii. 20. 
when to uſe of feoffor, ii. 22. 


ho it differs from covenant to ſtand ſeiſed, i vo 


138. 
Feoffee — to uſes, how affected in equity, ii. 8, 9. 
alienation by feoffee to uſes, when good, when 
not, ii. 147, 148. 7 
 Fine—when complete, i. 163. 
by an idiot or lunatic, i. 47. 
by an infant, i i. 77. 79- | 
whether neceſſary to ſupport a recovery by baron 
aand feme, i. 300. 
Forfeiture - when relieved againſt in equity, i. 387. 141. 
Fraud ſuppreſſio veri aut ſuggeſtio falſi, i. 113. 
ſhall not be preſumed, i. 339. | 
when relieved in equity, i. 12. 6 I. 
when not, i. 12. 
in obtaining a will where and ki relieveable, i. 
64. 187. ; 
infant conuſant of fraud, when bound, i. 70, 71. 
conveyances of gifts in fraud of creditors, i i. 260. 
266. 
conveyances in fraud of purchaſers, i i. 268. 
conveyances in fraud of marriage, i. 259. 
counter agreements when fraudulent, i. 2 56. 
fraudulent deviſes, i. 273. 
party to a fraud not relievable in equity, i. 128. 


length of time not a bar to inveſtigation of fraud, 


„ 
| ſpecies of foi enumerated, i. 1 14. | 
Vol. II. Nn | Fraud 
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| GENERAL INDEX. 
| Fraud—inadequacy of conſideration when evidence of fraud, 
ti. ii. | 
Freeheld—in abeyance, ii ii. 87. 
Gaming - contracts and ſecurities for money loſt at play, i. 
223, 224- 
contract for money lent at play, i i. 224. 
Gifta—between huſband and wife, i. 94. 
fraudulent, i. 266. | 
in contemplation of marriage, i. 432- 
when perfect, i. 194. x 
Goods—what paſſes by deſcription of 3 ii. 3335 334. 
Guardian — kinds of, ii. 227. 239. 
in chivalry, ii. 240. 
prerogative of crown in matters ; of, Il. 227, 228, 
5 juriſdiction of Chancery, as to infants, how de- 
rived, ii. 228. 
its extent, ii. 234%, 235. 


how appointed, ii. 239. \ * 
what children ſubject to guardianſhip by nature, 
ji. 241, 242. 


by nature, ii. 240. 
by ſocage, ii. 243. 
by reaſon of nurture, ii. 247. 
power of, it. 243. 
by will, ii. 243. 248. 249. 
who may appoint, ii. 249. 
to what children, ii. 249. 
| who may be, ii. 250. 
how appointed, it. 250. 
when determined, ii. 250. 
effect of appointment, ii. 25 1, 252. 
Guardian 


GENERAL INDEX. 


Guardian—duty of, 11. 2 53. 

Hearſay—when evidence, ii. 450. 

Heir - protected, and how, in equity, i. 123. 130. 

of the body, when a word of purchaſe, when of li- 
mitation, 11. 72 to 80. ; 

Houſehold ſtuff - what paſſes by deſcription of, ii. 342. 

Idiot who is, i. 56. | 

property of an idiot veſted in the crown, 1. 48. 

Implication—eſtate by, i. 443. ii. 58. | 


when not, i. 116, 117. 119. 
Incloſures of land—when compelled by ſuit in equity, i. 283. 
Infant—contrats by infants when void or voidable, and 
when not, i. 67. 71, 72, 73, 74. 


not, i. 68, 69, 70. 
bound by decree, i. 75. 
what acts infants may i, or be decreed to do, i 1. 77. 
infant executor, when bound, i. 76. 
infant truſtee or mortgagee, i. 77. 
may execute a power over real eſtates, i. 78. 
conuſant of a fraud, 1. 70, 71. 
levying a fine, i. 77. 79. 
bound to perform a condition, i. 82. | 
eſtates of infants, how to be managed, 1. 82. 
matters of record, when to be avoided by infants, 
i. 79, 80. 
lajunction — when neceſſary to account, i. 12. 
to reſtrain waſte or nuiſance, or printing books, 
when granted, i. 89. 
lnſurance —how conſidered, i. 236. 
n litention—in conſtruction of deeds, i. 135. 


397. 
N n 2 Intention 


laadequacy of conſideration when ground of relief in equity | 


marriage contracts of infants, when binding, when 


in conſtruction of Age . i. 190, ** | 
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Tatention—in conſtruction of will, i i. 442. 
in creation of uſes, 11. 45. 
in limitation of uſes, ii. 50. 
how to be collected, i. 420. 
| how far to be enforced, i. 427. 434, 442. 
Intereſt-—reaſon of allowing, ii. 423. 
when not allowed, 11. 428. 
on what debts allowed, ii. 428. 
from what time allowed, ii. 432. 
rate of, 11. 441. 
when allowed, though it exceed the penalty, ii. 
430. 
when allowed on mortgages, when not, ii. 435. 
executor or truſtee, when ' chargeable with, and 
what rate, ii. 188, 289. 
on foreign contracts, ii. 442. 445. 
Jointenant—ſurvivor when bound by agreement to make 
partition, 1. 363. | 
Ifue—when word of purchaſe, when of limitation without 
leading iſſue, when reſtrained to time of death,ii. 326 
Juriſdition—of courts of equity, i. 10. 12. 
when it operates merely in ion, i i. 0 
31. 
how enforced in rem, i. 31. 
of chancery in matters of lunacy, i. 49. 
Kin ſee next of kin. 
King what matters belong to the king, as pater patriz 
ii. 20g. | 
 Land—when conſidered as money, i. 414. 
""Y when after purchaſed, will paſs, i. 207. 
© Leaſe and releaſe—its nature, ii. 13. 


Legacy—may be ſued for in chancery, i. 321. 
if at law, ii. 409. 


ſuit for a legacy in eccleſiaſtical court, when 
ſtrained, ii. 321. 
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e a ſatisfaction of a debt, ii. 320, 331, 332. 


when a performance of a covenant, ii. 332, 333. 
of goods, ii. 333, 334. 
of chattels, 335 336, 337. 


of moveables, ii. 338, 339, 340, 341. 
of houſehold ſtuff, ii. 3423 343, 344. 


» 


how affected by error, ii. 345. 346. | 
when generality of words of legacy reſtrited, ; ll, * 


349, 350, 351, 352. 
ademption of expreſs, what, ii. 353. 


implied, when, 11. 353, 354» 355- 

when adeemed by marriage alone, or by birth of 
child only, ii. 355 to 365. 

how revoked, 11. 365, 366. 


of debts when adeemed by payment to reſtator, 


ii. 367. | 
lapſe of, what occaſions, i il. 368, 369. 372. 
what a veſted legacy, ii. 371. | 


ſpecific, what, ii. 374, 375- 


when to abate, ii. 376, 377» | 
when to be refunded, ii. 376, 377. 


Legatee—when to refund, ii. 376, 377- 
Length of time—when a legal bar, i. 319. 


when it furniſhes a mere preſumption, 
i. 320. 


equiiy of redemption whey barred by | 


length of time, i. 323. 
mortgage, when preſumed to be ſatisfied, 
i. 323. ii. 268, 269. 
no bar to inveſtigation of fraud, or inſanity 
ol deviſor, i. 324. 
preſumption of legacy being paid, i. 322. 
when bar to ſuits, to inforce agreement, 


4. 384. 
Length 


GENERAL INDEX. 
Length of tabs hides" to be taken WR of in * 
1. 269. 
Leſſee to what covenants liable after 3 i. 354. 
whether liable to rent after deſtruktion of premiſes 
by fire, i. 366. 
under leſſee, to what and how liable, i. 348. 
2 acceptance of aſſignee of the leſſee, i. 354. 
3 of uſe how conſtrued, ii. 45. 50. 
concurrent, ii. 97, 98. 
Lis ben notice, it. 156, 157. 
Livery of ſeizin when ſupplied in equity, i. 34. 
Lunatic ho 1s, 1. 57. 
who may traverſe inquiſition, i. 45, 59. 
how protected, 1. 51. 
acts of, when void, and when voidable i in law, 
. i. 44, 45, 46, 47. 
committee how appointed, i. 5 1. 
power of committee as to lunatic's eſtate, i. 53, 54. 
when to be produced, i. 55. 
truſtee or mortgagee how to convey, i. 55. 
juriſdiction of chancery in lunacy, how conferred, 
i. 49. ii. 232. 
how exerciſed over lunatics abroad, i. 55. 
ſuperſeding a commiſſion, i. 60. 
when lunatic muſt be party to a ſuit, when not, 
i. 44. 51. 
marriage of lunatics, i. 55. 
maintenance of lunatics, i. 53. 
| Marriage—agreements by parol in conſideration of marriage 
i. 179. | 
ſettlements on marriage varying from articles, 
when rectified, i. 190. 192, 193. 
articles how expounded, i. 191. 
agreements in reſtraint of marriage, i. 246. 
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GENERAL INDEX. 


Marriage—reafon for reſtraining marriage between certain 
relatives, ii. 397, 398. 
whether a tevocation of a will of { txſonalty, i ii. 


3325s 


Marriage brocage—bond for procuring marrizge when void , ” 


i. 249, 250. 253. 

Merger what and how regarded in equity, ii. 167, 168. 

Meſne profits—account of meſne profits, when and when 
not decreed, ii. 13. 147. 


from what time account of meſne profits; to 


be taken, i. 148. 5 
intereſt on meſne profits, i. 148. ii. 428. 
Miſrepreſentation effect of miſrepreſentation i in equity, i, 
FBS x13 192 


iltcke—when and when. not relieved in equity, i. 106. 


108, 109. 
when induced by fraud, i. 111. 


Money to be laid out in land hen conſidered as land, i. 41 3. | 


when veſted abſolutely, i. 413. 417. 
will paſs by deſcription of goods, 
11. 336, 337- 
llorgage —its origin, ii. 256. 
how conſidered in equity, ii. 260. 284. 
redemption of, ii. 260. 263. 
who may redeem, 11. 272, 273. 
upon what terms, ii. 276, 277. 281. 
equity of redemption when barred by length of 
time, i. 323. 
when preſumed to be ſatisfied by length of time, 
1. 323. 
aſſignable or deviſable, 1. 263. T. Le E 
how it differs from a pawn, ii. 279, 280. 
parol evidence of, i. 267. 
payment of money to heir, when good, ji. 288. 
when to be diſcharged out of perſonal eſtate, 
285, 286, 220 291. „ 
„ 1, Nartgage 


GENERAL INDEX. 


Fs 8 tes not, ii. 291, 292, 293. 
of wife's eſtate, how to be diſcharged, i ii. 294, 298. 


e - buying. in prior incumbrances, ii. 306 to 314. 
| | Mortgagee—firſ mortgagee, when and when not poſtponed 
x in favour of the ſecond, who holds the title 
2 deed8s i 1 3 
ſubſequent mortgagees how n nenen, 
i. 309. 
when out of poſſeſſion, wie preſumed to be 
ſatisfied, ii. 323. ( N 
of a term how affected by covenants before 
poſſeſſion, i. 348. | 
eſtate of, ii. 261. | 
his remedies, i. 282. ii. 27 28% 
ee eee of, 1. 262. ., * 
infant, how protected, ii. 274. 
Moveables—what will paſs by deſcription of, ii. 338. 339. 
340. 
Next of kin who, 393. 396. 
reſulting truſt for, ii. 130. 
when entitled to adminiſtration, 1, 387, 394 
Notice —of uſe or truſt, 11. 148. 
what conſtructive, what not, ii. 155. 157. 
to aſſent or counſel, ii. 158, 159. 
of prior incumbrance, ii. 307. 
Nudum pactum— what, i. 326. 
Nui ſance hen reſtrained in equity, i. 29. 
Obligation - when relieved againſt, i. 113. 212. 226. 222. 
| 227. 253, 254. 256. 
Office brocage - contracts entered into for procuring places 
l or public offices, i, 214. 
Ordinary power of ordinary in granting admonition, ii. 388. 
Part- performance - what amounts to, 174, 175. 
Particeps eriminis — whether intitled to recover back money 
on illegal contracts, 1 i. 218. ii. 6. 
Partition 
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GENERAL INDEX. 


ö Partition—decreed | in equity, i. 15. | 
| coſts not allowed on partition, 1. 19. 


penalty in what caſes equity will relieve * penalties, 


1. 141. 387. got 
Perpetuity—what, IT 2 53 5 5 
how reſtrained, A 9. 2 vol 2 88 
Perſonal eſtate— | 
Portions—when to be: raiſed on eſtates in reverſion, 3 ii. 
203. 
when in life time of father, ii. 203. 
when ſink for benefit of heir or deviſee, and when 
| not, ii. 206, 207, 208. 
Poſſeſſio fratris of an uſe, ii. 102. 


Poſſibility— diſtinction between near and remote how re- 
garded in equity, i. 201. 


when aſſignable in equity, i. 201. 
when not, 1. 203. 
poſſibility deſcendible, i. 208. 


S  deviſable, i. 20g. 
Power- defective execution of, i. 313, 314z 315. 
intention to execute, a power, aided, i. 313. 
* | 
execution of power prevented by fraud, 1. 314- 
appointment in purſuance of power when ſubjeQ to 
payment of debts, i. 317- 266. 
how conſtrued, 1. 312. 
Power of revocation—their nature, ii. 160. et ſeq. 
how conſtrued, ii. 164. 
what good execution, i ii. 166, 


| PEE i affected by preſumption ariſing from 


length of time, i. 319. 323. 
evidence admiſſible to repel preſumption, 
7 3 4t« 
Priority 


I 
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GENERAL INDEX. 


Priority of time how regarded in equity, i. 3 10. 
Purchaſer—favoured in equity, i. 312. 
not favoured againſt a dowreſs, i. 20. 
what a valuable conſideration, 1. 261. 
what a fraudulent conveyance againſt a pur. 
chaſer, i. 267: 269, 270. 
by agent, how affected by notice, ii. 158. 
for conſideration without notice, ii. 151. 
when bound to ſee to application of purchaſe 
money, ii. 153, 154. 
when and when not bound to diſcover, ii. 486. 
Recital when and when not allowed to control the deed, 
1. 434. 
| oy os ha ak ceſtuy que truſt, i. 137. 293. 
by baron and feme of wife's eſtate, i. 300. 
by infant, when to be avoided, i. 79, 80. 
operates as a confirmation of preceding 1 incum- 
brances, i. 437. 
uſes, and when and how to be declared, ii. 42. 
not to be reſtrained, ii. 83, 84. 
Redemption — equity of, ſee mortgage. 
Releaſe—avoided for fraud, i. 113. 
extending beyond the intent, i. 434. ii. 108. 
 Remainder—of a term, i. 202. 
croſs remainders, when implied, i. 443. ii. 65. 
contingent, how it differs from a VOY uſe, 
ii. 90, 91. 
how from an executory deviſe, ii. 100. 
when it becomes an executory deviſe, ii. 100. 
Regiſter act how conſtrued in equity, i. 23. 
Rents—when to be recovered in equity, i. 344. 
aſſignee whether liable to rent after aſſignment, 


i. 350, 


| Rents 


GENERAL INDEX. 


| Rents—mortgagee of a term, whether liable to rent before 
poſſeſſion, i. 348. | 
under-tenant how liable to rent, i. 348. 
leſſee, when diſcharged from payment of rent, i. 354. 
whether rent be extinguiſhed by deſtruction of Pre- 
miſes, i. 366. 
when due, i. 375. 
| when appointed, and when not, 1. 375. 378. 
Rents and profits—account of, and when and when not de- 
creed, 1. 13. 147. 


charge on rents and profits, when ſulfici- 


ent to empower a fale of the land, 
i. 440. 
Rent charge hen apportioned, though e 379. 
Reſpondentia— what, i. 242. | 


Quia tim@—principle of bills, quia timat, i. 38. | 
»gc—when authorized by charge on rents and profits, i. 440. 


Settlements on marriage, when varied, 1. 136. 395. 397+ 
Shelly's caſe— rule in, ii. 72, 73. 


Simony bonds for reſignation, when relieved againſt in 


c equity, 1 220, 227. 
Specific performance—upon what principles, and when de- 
creed in equity, i. 25. 27. 130. 
when not decreed in equity, i. 156. 
161. | 
| in diſcretion of the court, i. 178. 
Springing uſe—what, and how barred, ii. 96. 
Statutes—how conſtrued in equity, i. 22. 428. 
Statute of frauds—how conſtrued, i. 23. 
reſpeCting parol agreements, i. 165. 179. 
reſpecting wills of real eſtate, i. 180. 
Statute of fraudulent conveyances, i. 260. OP | 
of uſes, ii. 10. 


of diſtributions, ii, 347. 
| 4 Surrender 


GENERAL IN DEX. 


Surrender of a copyhold, when ſupplied in equity, J 34. 


Survivorſhip—when and when not allowed in equity, ii 
106, 107. 
Tenant in tail how he may alien, i. 137. 291. 293. 
ho he may bind his iſſue, i. 292. 
Tenant—by courteſy of a truſt, ii. 103. 
buy dower not allowed of a truſt, ii. 103. 

Term - property of wife * veſted in the huſband, i. 89. 

| 304. | 

remainder of, 1. 202. 

truſt of, how conſtrued, ii. 105. 

to attend inheritance, 11. 108, 109. 116. 

in groſs, ii. 110, 111. 
how it may be limited, ii. 11 I, I12. 

to raiſe portion when ſatisfied, ii. 115. 

when aſſets, ii. 118. 


FB 
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Time when material in a contract, i. 424. Df: PRES 


Truſt—creature of equity, i. 137. 


eſtate tail, when, and how alienable, i. 137, 138 · 


„„ 

executed or executory, how conſtrued, i. 399. 
not affected by length of time, i. 322. 

what an eſtate in truſt, ii. 17. 

when it reſults, ii. 121. 


when not, if purchaſed by father or grandfather, : 


ii. 125, 126, 127. 
by huſband, 11, 129. 
reſultiag for next of bw 4 ll. 130. 
reſulting for heir, ii. 196. | 
how revived, ii. 159. 
when not decreed in equity, ii. 191. 
Truſt breach of— whether actionable, ii. 1 73. 
Truſtee power of—how and when controlled by ceſtuy que 


truſt, ii. 113, 114, 
| Truſtee 


GENERAL INDEX. 


Truſtee—inveſting truſt _— in land, when a truſt reſults» 


ii. 123. 

who may be, ii. 143 · 

office and duty of, ii. 170. 

how he might prejudice his ceſtuy que truſt, i ii. 

3 8170. 

mays and when, deſtroy contingent remainders, 
ii. 177. 

what he may do without ſuit, ii. 195; - 

to what allowance entitled, ii. 178, 179. 

how charged for negligence, ii. 180, 181, 

how affected oy acts of his co - truſtee, ii. 
184. 

when chargeable with intereſt, ii. 188. 

compounding debts, 11. 191. 

diſcretion of, ii. 201. 

of charities, ii. 221, 222. 


Turpis cauſa - contracts pro turpi cauſa, i. 216. 
Voluntary conveyance, i. 260. 267. 

Volunteers — when and when not aided in equity, i. 340. 
Unconſcionable bargain when and how relieved, i. 123. 


Uſe—what, i. 355. ii. 7. 


130. 233. 


origin of uſes, ii. 2. 


creation of uſes, how conſtrued, ii. A 5. 


limitation of uſes, how conſtrued, ii. 54. 


limitation of copyhold to uſes, how conſtrued, ii ii. 52. 


ſpringing uſes,” what, ii. 90. 

| ſpringing uſe, how it differs from executory deviſes, 
11. 46. 91. 
how it differs from a contingent remainder, i ii. 90, 91. 
within what time to ariſe, ii. 945 95 96, 97: 
ON when, ii. 137» 


Uſe | 


GENERAL. INDEX. 


Uſe— when not, ii. 141. 

requiſites to raiſe an uſe, ii. 143. 

who may be ſeized to an uſe, ii. 143. 

who is capable of an uſe, ii. 147. 

what words ſufficient to raiſe an ule, ii. 147. 

how revoked, ii. 160. | 

Charitable, ii. 209. 
| ſuperſtitious, 11. 219. 
Uſury=what, 3 26. 
| | how and upon what terms relieved Wan in 6 equity, 
i. 22. 234. 
Wager — when and when not legal, 1. 22 5. 
Warranty when implied, and when mob i. 109, 110, 364. 
N 
who bound by warranty, 5 57. 
Waſte - when relieved in equity, i. 29. 
account of waſte when decreed, i. 12. 

Weakneſs of underſtanding—deeds obtained by perſons of 
| weak underſtanding, i. 58. 60. 63. 
Will—of perſonal eſtate when complete, i. 159. 


repugnant clauſes, 444. | 
of real eſtate, how to be executed, 1. 180. 


obtained by fraud, where relievable, i. 12. 64. 
how conſtrued, i. 442. | | 
origin of, ii. 315. 
of perſonal eſtate, where 1 cognizable, ii. 


316, 317. | 
where now cognizable, ii. 219. 322. 
when conſtrued by the civil and canon law, ii. 325- 
| how expounded, ii. 329. 
when it ſpeaks, ii. 347, 348. 
probate of, ii. 379. 
Words —ſee intention. 
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